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Court of Appeals of the District of Columbia. 


No. 3089. 

Louis Con radis et al., Appellants, 

vs. 

Richmond Park Improvement Company, Incorporated. 

1 i 


a Supreme Court of the District of Columbia. 

In Equity. No. 34297. ! 

Richmond Park Improvement Company, Incorporated, 

Plaintiff, 


C. B. IIight, Charles A. Valentine. G. Pitts Raleigh, and 
Charles H. Buck, Trustees; Harry E. Karr, Maryland Title Com¬ 
pany, a Corporation; The New Amsterdam Casualty Company, a 
Corporation; James E. Edmunds and S. V. Kemp, Trustees; Louis 
Conradis, Walter G. Eisinger, Surviving Partner! of Frank .T. 
Eisinger and Walter G. Eisinger, Trading as Eisiriger Bros.; W. 
Stokes Sammons, Trading as ‘‘The Shade Shop”; Artistic Lighting 
Shop, a Corporation; The W. E. Thompson Company, a Corpora¬ 
tion, and Indiana Flooring Company, a Corporation, Interveners, 
Defendants. 

i 

United States of America, 

District of Columbia . s$: 

Be it remembered, that in the Supreme Court of the! District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed an<^ proceed- had, 
in the above-entitled cause, to wit; 
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1 Bill of Complaint. 

Filed April 28, 1016. 

In the Supreme Court of the District of Columbia. 

Equity. No. 34207. 

Richmond Park Improvement Company, Incorporated, 

Plaintiff, 

vs. 

C. B. IIight, Charles A. Valentine. G. Pitts Raleigh, and 
Charles H. Buck, Trustees: Harry E. Karr, Maryland Title Com¬ 
pany, a Corporation: The New Amsterdam Casualty Company, a 
Corporation; James E. Edmunds, and S. Y. Kemp, Trustees, De¬ 
fendants. 

To the Supreme Court of the District of Columbia: 

Plaintiff. Richmond Park Improvement Company, Incorporated, 
states as follows: 

1. That the plaintiff is a corporation duly incorporated under and 
existim; by virtue of the laws of the State of Virginia, and brings this 
suit in its own right. 

2. That the defendants. C. B. IIight and Charles A. Valentine are 
citizens of the United States and residents of the District of Columbia 
and are sued in their own right; that the defendants G. Pitts Raleigh 
and Charles Buck, trustees, are citizens of the United States and resi¬ 
dents of the State of Maryland, and are sued in their capacity 

2 as trustees under a certain deed of trust as hereinafter set 
forth; that the defendant Harry W. Karr is a citizen of the 

United States and a resident of the State of Maryland, and is sued in 
his own right; that the defendant, Maryland Title Company is a cor¬ 
poration. and plaintiff avers upon information and belief that it is in¬ 
corporated under the laws of the State of Man-land, and is sued in its 
own right, as hereinafter set forth; that the defendant, The New 
Amsterdam Casualty Company is a corporation, doing business in, 
and having an agent and place of business in the District of Colum¬ 
bia. and plaintiff avers upon information and belief that it is incor¬ 
porated under the laws of the State of Maryland, and is sued in its 
own right, as hereinafter set forth; that the defendants, James E. Ed¬ 
munds and S. V. Kemp, trustees, are citizens of the United States and 
residents of the State of Virginia, and are used in their capacity as 
trustees under a certain deed of trust as hereinafter set forth. 

3. That heretofore, to wit, during the month of November, 1915, 
and for a long time, that is twelve months, prior thereto, plaintiff 
owned, in fee simple, amongst other real estate within the District of 
Columbia, twelve lots, being lots numbered 69 to 80. inclusive, in 
square 2063, of Richmond Park, in the subdivision by the Richmond 
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Park Improvement Company, Inc-., of lots numbered 4p to 62, in¬ 
clusive, in said square, as per plat recorded in the Officej of the Sur¬ 
veyor for the District of Columbia, in liber 53 at folio; 169. The 
aforesaid real estate was and is adjacent and near to other real estate 
owned and still owned by plaintiff in the District of Columbia, 

3 all of which, or practically all of which was and is well located 
for residential purposes near the City of Washington, District 

of Columbia, adjoining Cleveland Park, and about two miles nearer 
the centre of the said City than Chevy Chase, a high-class suburban 
residential section of the District of .Columbia, in the same general di¬ 
rection from said City and is part of the sub-division known as Rich¬ 
mond Park; that the said real estate so owned by plaintiff; had at said 
time been subdivided into blocks and lots with streets laid off and con¬ 
structed through the same for the purpose of selling said lots—many 
hundred in number—for high-class residential purposes, ipursuant to 
a general scheme for the upbuilding of the subdivision of none' but 
high-class residences, and by reason of the location of these lots and 
their being in a section near or contiguous to other high-class resi¬ 
dential properties, it was and now is of first importance that any and 
all residences that might then, or may now be constructed, on plain¬ 
tiff’s said properties, should be of a value and type that would appeal 
to well-to-do and prosperous people, and that such dwellings should 
cost at least $5,000 each; and be of a class which including the lot 
sell for about $9,000 each ; that the effect of placing Reaper buildings 
on said lots, and especially on the lots hereinafter mentioned as con¬ 
veyed to the defendant, Charles A. Valentine, of a leis cost than 
$5" ; 000 each, would result in a lowering of the marketability and 
value of said lots and the other lots owned by the plaintiff in said sec¬ 
tion and subdivision, and the consequent cheapening of dll plaintiff’s 
said properties, and would destroy the general scheme for the 

4 upbuilding of the entire subdivision. Of all these things the 
said defendants, C. B. blight and Charles A. Valentine had 

knowledge throughout October, 1915, and all times since hitherto. 

4. That, in order to secure the construction of twelve desirable de¬ 
tached residences costing not less than $5,000 each on twelve of the 
lots owned by plaintiff, being part of said subdivision, that is to say, 
one dwelling on each of lots numbered 69 to SO, both inclusiie, in 
square 2063 aforesaid, plaintiff entered into a certain option contract 
bearing dale, to wit, October 13, 1915, with the said defehdant, C. B. 
IlightTa copv of which marked "Plaintiff’s Exhibit A”J is herewith 
filed and prayed to be read and treated as a part hereof. The said 
contract covers what were formerly lots 4o to 62 (both inclusi\e) in 
said square. In and by said contract these lots were fo be re-sub¬ 
divided into twelve lots and that was subsequently done. By such re¬ 
subdivision the lots are designated and known as lots 69 to 80, both 
inclusive. By said contract it was, amongst other things, provided 
that said lots' should be delivered by plaintiff to the said defendant 
Ilight.or his assigns, free of incumbrances, and that he should have the 
right to place on each lot a building loan to be secured b\ a first deed 
of trust on said lot in an amount not to exceed four-fifths of the cost 
of the" contemplated improvement thereon; that said lofs should be 
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paid for by said .Ilight at thirty-live cents per square foot, in prom¬ 
issory notes of a so-called “straw man”, and said notes to be secured 

V 7 

by second deeds of trust on said lots subsequent only to said proposed 
building loans. 

5 It was further contemplated and agreed between your plain¬ 

tiff and the said Might that after the dwellings should be 
erected on said lots, said lots and houses should be sold, and that said 
Might should receive from the cash payment on each house and lot 
the sum of $1,000, which amount ho would have theretofore put in 
each of said properties over and above the $4,000 building loan to 
make up the $5,000 minimum cost of each house, and also certain 
notes of the purchaser as more fully and at large appears in said con¬ 
tract. to which reference is again hereby made. 

5. Plaintiff further shows to the Court that the said defendant 


C. B. Might exercised the option given under said contract and for¬ 
mally accepted the same, and announced his intention of construct¬ 
ing upon said lots houses which were to cost, when completed $5,000 
or more: that he subsequently furnished plaintiff with blue prints and 
specifications of proposed detached dwellings to be constructed on said 
lots and stated and represented to plaintiff its representatives and offi¬ 
cers that the cost of each dwelling described by said blue prints and 
specifications would be over $5,000 and that the building loan which 
he promised to place as a first trust upon each lot, or cause to be placed 
thereupon, would Le $4,000 so as not to exceed four-fifths of the cost 
of the proposed improvements, in accordance with his contract with 
plaintiff. On November 8. 1915, said defendant C, B. Hight wrote 
plaintiff a letter, copy of which is hereto annexed, marked “PlaintiflP- 
Exhibit B” which is prayed to be taken and read as a part hereof, in 
which he specifically states: 

0 “The cost of improvements as contemplated and covered by 

blue print and specifications will be over Five thousand 
($5,000) Dollars per house.” 

6. Plaintiff further shows to the Court that it had no knowledge as 
to what the dwellings described in the said blue prints and specifica¬ 
tions so furnished by said defendant C. B. Might would cost, but re¬ 
lied upon said defendant Might’s continued statements and represen¬ 
tations, and his contract and letters, that each dwelling would cost not 
less than $5,000 in order that plaintiff would be protected in its sec¬ 
ond trust for said purchase price of said lots, and has security therefor. 

7. Plaintiff further shows to the Court that said defendant C. B. 
Might designated the defendant Charles A. Valentine as the “straw 


man” to whom plaintiff should convey the said twelve lots, and ad¬ 
vised plaintiff that this said “straw man” should execute his notes 
payable to the order of the plaintiff for the purchase price of the said 
lots at the rate of thirty-five cents per square foot, which said notes 
were to be secured by the said second deed of trust to be a lien upon 
the said property, second only to the proposed building loans of 
$4,000 so as not to exceed four-fifths of the cost of proposed improve¬ 
ments. The said defendant C. B. Hight exhibited to plaintiff the 
proposed deed of trust to be executed by said defendant Valentine for 
the amount of the proposed building loan prior to the time plaintiff:' 
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conveyed said twelve lots to said Valentine. In order that plaintiff 
might be assured that the proposed dwelling on each of said lots would 
cost not less than $5,000 so that plaintiff would have security for the 
said purchase price, plaintiff, before the delivery of its deed 

7 conveying said twelve lots to said defendant Valentine as 
designated by said defendant Hight, did, on or about Novem¬ 
ber 15, 1915, demand that said defendant Hight shouldJ as a part of 
his contract with plaintiff, expressly and specifically stale and agree 
in writing that each dwelling to be erected on each of said lots would 
cost not less than $5,000 and that said defendant C. P>. Ilight on said 
last mentioned date wrote plaintiff as follows: 

“At the suggestion of your attorney, Mr. Kemp, I beg herewith to 
advise you that as a part of my contract with you, I will build or 
have built on the twelve lots numbered 69 to 80 in square 2083 twelve 
detached dwellings after plans and specifications already submitted 
and approved by you namely, for each of the three types A, B and C, 
and to cost not less than $5,000 each.” 

A copy of said letter marked “Plaintiff's Exhibit C” together with 
a copy of plaintiff's reply thereto, by S. G. Ilamner, its President, 
under date of November 19, 1915, marked “Plaintiff's Exhibit D” 
are herewith filed and prayed to be read and treated as parts hereof. 

8. That, relying and depending upon said defendant C. B. Hight’s 
continued representations, assurances, letters, and contract in the 
premises, plaintiff thereupon delivered to said defendant Hight its 
deed to the said twelve lots, conveying the same, free of incumbrance, 
to the said “straw man”, Charles A. Valentine, the said deed being 
dated November 10, 1915, and recorded November 18, ]|915, at liber 
3849, folio 48 et seq. of the Land Records of the District of Columbia. 
And plaintiff prays that the same may be taken and read as a part of 
this bill. 

8 9. That, at or about the same time, and as 4 part of the 
transaction between Might and his “straw manj” Valentine, 

said defendant Charles A. Valentine and his wife, Carrie E. Valen¬ 
tine, executed a deed of trust on the said lots, conveying the same to 
the defendants G. Pitts Raleigh and Charles H. Buck, trustees, the 
said deed of trust reciting that the conveyance was to secure the de¬ 
fendant Harry E. Karr for tin indebtedness of $48,000 owing him by 
the defendant Charles A. Valentine, represented by said Valentine’s 
certain twelve notes each in the sum of $4,000, as more fully de¬ 
scribed in the said deed of trust, one of each of said notes being se¬ 
cured on each of said lots. The said deed of trust was dated Novem¬ 
ber 16, 1915, and was recorded November IS, 1915, at liber 3849, 
folio 50, et seq. of the Land Records of the District of Columbia, and 
is prayed to be taken and read as a part of this bill. And plaintiff 
avers that the said indebtedness of $48,000 described in the said deed 
of trust was the said proposed building loans of $4,000 each, which the 
defendant Hight had secured for the erection of the said houses upon 
the said lots, as herein set out. 

10. Plaintiff further shows to the Court that at the same time, and 
as a part of the same transaction, the said defendant, Charles A. 
Valentine, and his wife, Carrie E. Valentine executed a second deed 
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of trust upon said lots, conveying the same to the defendants J. E. 
Edmunds and S. I). Kemp, Trustees, to secure the plaintiff for an in¬ 
debtedness due and owing from the defendant Charles A. Valentine 
to plaintiff in the sum of $20,842.00, represented by twelve notes 
of trie said defendant, Charles A. \ alentine. payable to the order of 
the plaintiff and more fully described in the said deed of trust, 
0 these notes being for the purchase price of the said property’ 
.hich the defendant, C. B. Ilight, had agreed to pav the 
plaintiff, the said deed of trust being dated November 16 1915 and 
recorded November IS. 1915. at liber 8849, folio 54 et seq. of the 
Land Records of the District of Columbia. And plaintiff pravs that 
t J, e same may be taken and read as a part of this bill. 

11. Theieupon, at the said time, and as a part of the same trans¬ 
action between said I light and said “straw man” Valentine, by deed 
dated November 16, 1915, and recorded November 18, 1915, at liber 
3849 folio 59, et seq. of the Land Records of the District of Columbia 
the defendant Charles A. Valentine, and Carrie E. Valentine his 
wife, conveyed the said lots to the defendant, C. B. Ilight. 

12. I laintiff further shows to the Court that subsequent to the re¬ 
cording of the said several conveyances mentioned in paragraphs 8- 
11 of this bill, thy defendant Ilight commenced the construction and 
erection of dwelling- on said twelve lots, some of which are nearin< T 
completion. Plaintiff about March 1916, learned for the first time 
that the said dwellings which were being erected were of such con¬ 
struction that when completed they would cost far less than five thou¬ 
sand dollars each, and that it would have practically no security for 
the purchase price of the said lots, represented bv the said notes de- 
scribed in -aid deed of trust to defendants James E. Edmunds and 
8. \ . Kemp, by reason of the inferiority of the houses being placed 
upon the said lots, the cost of said houses being much less than the 

first trust building loan of $4,000 each thereon. 

10 As soon as information of this character was received by 
plaintiff it caused an examination and investigation to be 
made as to the cost of the said houses by competent persons, and 
plaintiff has liecn advised and informed by such persons that each of 
said houses when completed will cost far less than $5,000 that no 
one of said houses when complete will cost as much as $4 000. but 
that the\ wiil eaefy cot about $8,550, and that it will have practically 
no security, if any at all, for the purchase price of the land upon 
which the said houses are being erected, this being the indebtedness 
represented by the said notes secured by the said second deed of trust 
Plaintiff avers that such information is true, and that said houses 
completed will have cost only, to wit, $8,550. 

13 Plaintiff further avers that said defendant. C. B. Ilight. at the 
time he entered into said contract marked “Plaintiff’s Exhibit A” 
and at the time he wrote the said letters marked “Plaintiff’s Exhibits 
B and L , and atjdl times since, had no intention whatever to build 
on the said promises houses of the value of $5,000. but that while he 
was making such promises and assurances to plaintiff without in- 
curnng any personal liability himself on the notes, and acting 
through his -straw man” the defendant Charles A. Valentine, the said 


RICHMOND PARK IMPROVEMENT CO., INCORPORATED. 7 

I 

i 

defendant flight at all times intended only to build cheap houses 
upon said lots, at a cost of less than $4,000, which he arranged to bor¬ 
row as a building loan secured by the first deed of trust, and that it 
was the intention of the said defendant blight at all said times, after 
erecting such cheap houses, at a cost of less thanj $4,000 each, 

11 to appropriate to himself and his own use the difference be¬ 
tween the actual cost of the said cheap dwellings and the 

$4,000 building loan on each of said houses. To that lend, the said 
defendant Ilight, acting through the said defendant Charles A. 
Valentine, secured the said loan of $4,000 on each of said lots for a 
period of only one year, the said defendant C. B. Ilight being an ex¬ 
perienced builder of houses and well knowing that said houses would 
cost less than $4,000 each, and that it would take at least six months 
to complete the said houses. And-plaintiff avers upon information 
and belief that it was the intention of the said defendant C. B. Hight 
and the said Charles A. Valentine to permit the said houses to be fore¬ 
closed under the said deed of trust at the expiration of| the said one 
year thereby leaving the plaintiff without any security! for the pur¬ 
chase price of the said property. 

14. Petitioner further shows to the Court that the sajid defendant 
Hight by his aforesaid actions in erecting and constructing on said 
lots dwellings at a cost of $3,550. is knowingly committing, and has 
committed a fraud, upon plaintiff; that the said defendant Ilight has 
for years prior to the time of the occurrence of these grievances been 
engaged in and doing the business of erecting and constructing dwel¬ 
ling houses within the District of Columbia; that lie knew at the 
time of submitting the aforesaid blue prints and specifications of the 
aforesaid proposed dwellings and especially at the time of his mak¬ 
ing the representations, promises, and agreements as above stated, 
that the houses he proposed to build, or then had undeil construction 
according to said blue prints and specifications, would cost consider¬ 
ably “less than $5,000 each”, and would not cost;“over $5,000 

12 per house" to build, and that his said promises aijid statements 
had induced, and did induce, plaintiff to enter into said con¬ 
tract and to take a second trust on said property for the purchase price 
thereof, and that said defendant Ilight well knew that the said state¬ 
ments were false: that he knew that when the said houses were com¬ 
pleted they would cost only about $3,550 per house; that lie had 
knowledge of all these facts at the time of fraudulently procuring the 
delivery of said deed from plaintiff for the said lots, as stated in para¬ 
graph 8 of this bill, under the circumstance* aforesaid, and has had 
such knowledge at all times since hitherto; that his aforesaid act and 
doings were for the deliberate purpose of and have resulted in the 
commission of a fraud on plaintiff; that he has already Received part 
of the benefits of, and profited by, his aforesaid fraud; that he has 
received, on account of the said building loans represented by said 
trust made in the name of the said defendant Valentin^, in some in¬ 
stances more than the actual cost of the said houses, and if he be per¬ 
mitted to continue in the perpetration of his aforesaid fraud, he would 
continue to collect and receive and hold for himself approximately 
$450 of said $4,000 building loan upon each of the sa|d dwellings; 
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that, in consequence thereof, plaintiff’s said lots conveyed as afore¬ 
said to said defendant Valentine, will have improvements thereon 
of the value of not more than $3,550, and will he subject to the first 
trust described in paragraph 9 of this bill of $4,000 on each of said 
lots, and plaintiff would have no security whatever for the purchase 
price of the said lots, but will have only the notes of the said 

13 “straw man", the defendant Charles A. Valentine representing 
the said purchase price due plaintiff for said lots, and the said 

second trust will be no or practically no security whatever. Plain¬ 
tiff further says that .the lots themselves which were conveyed by 
plaintiff to the said defendant Valentine and plaintiff's adjacent and 
nearby lots will be. and have been, by reason of the construction of 
ten of the said inferior and cheap dwellings, lessened and diminished 
in marketability and value; that, instead of plaintiff having a second 
lien for its purchase money notes for said lots on said lots with build¬ 
ings thereon costing $5,000 each, and with $1,000 invested in each of 
said houses by the defendant Ilight as contracted by said defendant 
Right as aforesaid, subject to a lien of but $4,000, plaintiff will have 
a second lien on each of said lots to secure said purchase money notes 
with a house thereon costing but $3,550, and subject to the prior 
$4,000 building loan, and defendant Right will have secured and ap¬ 
propriated to his own use the difference between the actual cost of 
each of said houses, and the said building loan of $4,000 thereon, or 
approximately $450 on each of said lots. 

15. Plaintiff further shows to the Court that it first learned of the 
fraud committed and being committed by said Right, upon it, in, to 
wit, March, 1910, and thereupon at once and has repeatedly since, 
requested of said defendant Right that he give plaintiff information 
as to the actual cost of each of said dwellings then constructed or 
being constructed by him upon the lots conveyed by plaintiff to said 

defendant Valentine, as aforesaid, showing the contract price 

14 of each house, and the amounts of money collected or received, 
or paid over from said building loan upon and in the con¬ 
struction of said houses but the said defendant refused and declined 
to give to plaintiff or its representatives any information touching 
the same, or to even furnish the means of obtaining such informa¬ 
tion; that subsequently plaintiff made formal-written request of said 
defendant Right for such information and mailed the same by regis¬ 
tered mail to said Right, who thereafter admitted having received 
such request that said defendant Right has not furnished the re¬ 
quested information, although he has since had ample time in which 
to do so. 

16. Plaintiff further shows to the Court that the dwellings being 
erected by the said defendant Right on ten of the said lots, being lots 
numbered 69 to 78, inclusive, in said square, are almost completed 
in their construction. Plaintiff avers on information and belief that 
the advances already made on account of the building loans on each 
of the said ten lots had been more than sufficient to erect and con¬ 
struct said dwellings complete, but nevertheless the defendant Right 
expects to receive the remainder of the said building loan from the 
defendant Maryland Trust Company, through the defendant New 
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Amsterdam Casualty Company, on April 29, 191(5, unless restrained 
by an order of this Honorable Court and if the said defendant Right 
is permitted to receive the balance of the said building loan, the exact 

tZTlhl 0f ;? 1 / h , ba a ? J Ce u 1S u " known to plaintiff, plaintiff avers 
that the said defendant Right will not use the said balance of the said 

building loan for the improvement of the said premises, as he has re¬ 
ceived more than enough with which to complete the said dwellings, 
_ but will divert and appropriate the same to his own use. 

10 u- I' * la,r ? tlff farther shows to the Court that the defendant 

Hight has just started the construction of two similar dwell- 
mgs on said lots numbers 79 and 80. in said Square, arid that these 
said dwellings, when completed, according to the aforesaid blue print* 
and specifications, will cost not more than $8,550 each; and if said 
defendant Right is permitted to construct such dwellings on said two 
lots as he has informed plaintiff it is his puqiose to do. lie will therebv 
comnnt further fraud on plaintiff, and will corruptly reap further 
pro t and benefit to himself and further cheapen and 'diminish in 
■value the said two lots and plaintiff's other nearbv and adjacent 
properties m their marketability, and value. ‘ f J 

18. Plaintiff further shows to the Court that a contract exists be¬ 
tween defendant Maryland Title Company and defendant Harry E 
Karr by which the said building loan is actually being paid and ad¬ 
vanced to the said defendant Right by the defendant Marvland Title 
Company, through the defendant New Amsterdam Casualty Com¬ 
pany. and the representative of said last mentioned companv in the 
District of Columbia; that in order to secure the said building loan 
with which to construct said twelve houses the said defendant Hight 
entered into an agreement with the said defendant Iiarrv E. Karr 
whereby the said defendant Karr was to and did applv tb the Marv- 
and Title Company of Baltimore. Maryland, for a building loan to 
be advanced on said property as the work on the said buildings pro¬ 
gressed, which said building loan was to be secured bv tie fir*t deed 
ot trust on said property described in paragraph 9 of this bill • that it 
agreed between the said defendants C. B. Right, Harrv E. 
Karr, and Charles A. Valentine, that the said defendant 
\ alentine, straw man should execute his twelte one vear 
promissory notes aggregating the sum of $48,000 pavable to the o'rder 
of the said Karr, which the said defendant Karr was in turn to en¬ 
dorse over to said Maryland Title Company, which would discount 
the same and advance the cash therefor. Plaintiff further avers that 
the said defendant C. B. Right could not have obtained a buildiii" 
loan of as much as $4,000 on the improvements to be erected accord" 
mg to the plans and specifications on each of said lots, without pled"-- 
mg the credit of the said defendant Harry E. Karr, who is'financially 
responsible. Plaintiff further avers upon information and belief that 
the said Maryland Title Company in advancing said building loan 

n °t ™ n? , H ‘ er tlle va,ue of the proposed houses to be erected upon 
the said lots but advanced the said money on the personal Credit of the 
saiddcfendiint HarryE. Karr.and the valueof the houses to be erected 
upon the said lotswas not considered to anv material extent bvthe said 
Title Company. The said Man-land Title Companv. however, re- 
1 —oOS9a . v ! ' 
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quired of tlie said defendants Right and Karr before it would dis¬ 
count said notes and advance said $48,000 building loan, that the said 
dwellings when completed should he free of all mechanics’ liens 
thereon, and demanded of the said two defendants that they be pro¬ 
tected by the bond of a surety company conditioned upon the com¬ 
pletion of the said dwellings free of all such liens. The said de¬ 
fendant, New Amsterdam Casualty Company, agreed to write such a 
bond conditioned upon the completion of the said houses free of all 
such liens, provided the said $48,000 to be paid by the defendant 
Maryland Title Company when discounting said notes of the defend¬ 
ant Valentine payable to the order of said defendant Karr, should 
be disbursed by it, and the whole amount of the said $48,000 
17 paid to it. The said defendant, The New Amsterdam Cas¬ 
ualty Company, in order that it might be assured that the 
whole of said building loan might be available for the bills of labor 
and material men in constructing said dwellings. And plaintiff 
shows to the Court that the said New Amsterdam Casualty Company 
is the party which has in hand the remainder of the said building 
loan which has not been heretofore advanced to or received by said 
Ilight. and that it now has in its hands and possession a sum of 
money, the exact amount of which is unknown to plaintiff, being part 
of the said building loan of $48,000 all of which should have gone 
into the erection of the said houses, which plaintiff avers, is consid¬ 
erably in excess of the amount actually required to complete said 
houses. 


19. That the said defendant Charles A. Valentine the “straw man” 
to whom plaintiff deeded its said lots under its agreement which said 
defendant Right is insolvent, or possesses no means or financial 
ability to pay the purchase money notes secured by second deed of 
trust lien as'afbresaid, to plaintiff; that plaintiff is the owner and 
holder of said notes aggregating $20,842.50; that their value and col¬ 
lectibility is wholly dependent upon the security afforded by the sec¬ 
ond deed of trust liens aforesaid; that the said Valentine is but the 
agent, medium, or “straw man” of the said Right for the purpose of 
executing building loan first lien deed of trust and obligations there¬ 
for and the purchase money promissory notes and the second deed of 
trust lien securing the same and has no equity in or right to said lots: 
that indeed, and as part of the understanding between said defendant 
Valentine and said defendant Right, the said defendant 


18 Right caused the said defendant Valentine and his wife Carrie 
E. Valentine at the same time as the execution of the aforesaid 
deed of trust on said lots to convey all their right, title and interest 
in said lots unto him said defendant Right and this is the conveyance 
described in paragraph 11 of this bill. 

20. Plaintiff further states that the ten houses built on said lots 
by defendant Right and the two houses being built thereon by him 
will be offered for sale by him at the price of $7,000 or less each in¬ 
cluding the lot. but that he will be unable to sell them at a greater 
price than $5,000 each. The said houses should he of a kind which, 
if the said defendant Right had carried out his contract with plain¬ 
tiff, would sell, including the lot, at the price of $9,000 each. 


n 
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21. Plaintiff further shows to the Court that the defendant Plight 
has announced his purpose of renting the said twelve houses as soon 
as they are completed, and has already placed them iff the hands of 
a firm of real estate agents for that purpose. 

22. Plaintiff further states that if the defendant iHight is per¬ 
mitted to carry out his scheme hereinbefore set forth, the same will 
result in a loss to it of the entire purchase price of saidj lots, that is to 
say, about $18,000, and that it would be unable to collect or realize on 
any judgment that it might obtain against said defendant Hight in 
an action at law for breach of his contract to erect houses costing not 
less than $5,000 each on said lots, and that from the bejst information 
it can obtain, it believe- and charges, that the said defendant Right is 

insolvent and unable to pay plaintiff’s claim against him, or 

19 any part thereof. 

23. Plaintiff is advised that a court of Equity, regarding 
as done that which is contracted to be done, will treat 'the balance of 
said loan of $48,000 not yet paid over to said defendant Hight, as 
money of the said defendant Hight in the hands of jthe defendant 
Maryland Title Company or in the hands of the defendant New Am¬ 
sterdam Casualty Company, and will, for the purpose of preventing 
consummation of a fraud upon plaintiff, impress a tifust upon said 
balance, in favor of plaintiff, and direct the application of the same 
in such manner as to protect plaintiff against any loss by reason of the 
fraudulent acts of the said defendant Right, as hereinbefore set forth. 

24. That plaintiff is ready and willing and hereby oners upon the 
payment of the aggregate sums thereof as hereinafter prayed for, to 
transfer and assign (but without recourse on plaintifjf) to the said 
Hight or his order, the aforesaid Valentine purchase money second 
lien and a deed of trust securing the same. 

Wherefore, the premises considered, plaintiff prays as follows: 

1. That the writ of subpoena may be issued to the defendant named 
in the caption hereof, and that the defendants, C. B. flight, Charles 
A. Valentine, Harry E. Karr, Maryland Title Company, and the 
New Amsterdam Casualty Company and each of them be required to 
appear herein and answer the exigencies of this bill, but| answer under 
oath is hereby expressly waived as to each of them. 

2. That the defendant, C. B. Hight, be enjoined and restrained 

pendente lite and permanently from receiving from the de- 

20 fendants Harry E. Karr, Maryland Title Compgnv, and New 

Amsterdam Casualty Company, their agents, servants, and 

representatives, and the said defendants Harry E. Karr Maryland 
Title Company, and New Amsterdam Casualty Company, their agent, 
servants and representatives, be likewise enjoined and restrained 
pendente lite and permanently from paying to the said defendant 
C. B. Hight the balance of the said loan of $48,000 remaining in their 
hands; and that the balance of said loan be paid into the hands of a 
receiver to be appointed herein, and be applied under tlje direction of 
this Court in such manner as to protect the plaintiff, as far as possible, 
against loss from the fraudulent notes of the defendant Hight in the 
premises. 

3. That the said defendant C. B. Right be enjoined pendente lite 







12 


LOUIS COX RADIS ET AL. VS. 


and permanently from prosecuting the construction of the said two 
houses on lots Tit and -SO in square 20 )3. 

4. That the said defendant C. B. flight be required in this pro¬ 
ceeding to give and discover full and complete information as to the 
cost of the said several dwellings. 

5. That all necessary and proper accounts be ordered and taken 
under the direction of this Honorable Court. 

(1. That defendant flight he restrained and enjoined from renting 
out the twelve houses hereinbefore mentioned. 

7. That a personal decree be entered herein against the defendant 
C. B. Right in favor of the plaintiff for such damages as the plain¬ 
tiff has or may sustain by reason of the premises. 

21 8. And that plaintiff may have such other and further re¬ 

lief as to the Court may seem meet and proper. 

RICHMOND PARK IMPROVEMENT COM¬ 
PANY. INC 

[seal. 1 By S. G. HAMNER, President. 

District or Columria. ss: 

S. G. Hamner being first duly sworn deposes and says that he has 
read the foregoing bill of complaint by him subscribed as President 
of the plaintiff corporation and that he is duly authorized to execute 
the same; that he knows the contents thereof and that the matters 
and things therein stated as of personal knowledge are true, and those 
stated upon information and belief he believes to be true. 

S. G. HAMNER. 

Subscribed and sworn to before me this 27th dav of April. A D 
1916. 

[seal.] RALPH S. SHERLINE, 

Notary Public, D. C. 

My commission expires January 4th 1920. 

FRED B. RHODES. 

PAUL B. CROMELIN, 

Attorneys for Plaintiff. 


22 Plaintiff's Exiiiiut A. 

For and in consideration of $10.00 to it in hand paid by C. B. 
Right, recepit of which is hereby acknowledged, the Richmond Park 
Improvement Co. Inc. has sold, given and granted, and does by these 
presents sell, give and grant to said C. B. Right or his assigns the 
right at any time within thirty (30) days from the date hereof to pur¬ 
chase the following lots in the subdivision known as Richmond Park, 
viz: Lots numbered forty-five (45) to sixty-two (62) both inclusive 
in Square numbered Two Thousand sixtv-three (2063). The said 
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lots numbered forty-five to fifty inclusive to be resubdivided by said 
Kiciimond Park Improvement Co. Inc. into four lots of equal front¬ 
age of forty-six feet three inches, and said lots 51 to 02 inclusive to be 
resubdivided by the said Richmond Park Improvement Co. Inc into 
eight lots the two end lots each abutting on a 10 foot alley to have an 
equal width of thirty-five feet, and the remaining six! inside lots to 
have an equal width each of forty feet. This resubdivision to be 

made and spread on the records of the Survevor for the District of 
Columbia at once. 

Said lots to be delivered to the said C. B. Eight or his assigns free 
of encumbrance. Taxes adjusted to date of deliverv. | Gutters side- 
walk, macadam roadway from Porter Street north on Both Street to 
Rodman Street to be furnished as soon as practicable bv the said 
Richmond Park Improvement Co. Inc., also gutters on Rodman 
the side next to the lots above mentioned, and macadam 
to lo feet in width in Rodman Street from 35th Street to the easter- 

oo most } ()/ alle - v ahov S referred to. The rough |stone for the 
-o macadam both on 35th street and on Rodman Street to be put 
on as soon as practicable, and the finishing stone when the 
houses are completed. Water and sewer for the above referred to lots 
to be immediately applied for to serve lots 45 to 50 inchjsive at the ex¬ 
pense of the said C. B. Eight and to serve lots 51 to 62 both inclusive 
at the expense of the said Richmond Park Improvement Co. Inc. 

1 he said C. B. Eight is to have the right to place on each lot or lots 
a building loan to be secured by a first deed of trust onjsaid property 
in amount not to exceed four-fifths of the cost of the icontemplated 
improvements. I he plans and specifications of said improvements to 
be satisfactory to the said Richmond Park Improvement Co Inc or 
its duly authorized representative. 

Said lots to be paid for by said C. B. Eight at the itate of thirtv- 
hve cents per square foot. Payment to be made in ilie promissory 
notes of a so called “straw man’’ to the order of said Richmond Park 
Improvement Co. Inc. at two years, six per cent interest from date* 
the said notes to be secured by second deeds of trust on said lots sub¬ 
sequent only to said building loans. It is distinctly understood that 
there is no personal obligation on the part of the said C.i B. Ei«ht for 
the payment of said notes secured by second deeds of triust. 

As the houses are completed and sold the above mentioned second 
trusts given for purchase money on the lots are to be exchanged with 
said C. B. Eight for whatever the cash payment amounts to over one 
thousand dollars ($1,000.00) in cash, and the balance! in the alter- 
nate first, third, fifth, seventh, etc. monthly notes of the pur- 
24 chaser likewise secured by second deed of trust! on said lots 
subsequently only to said building loan. Should the cash 
payment be $1,000.00 or less, then no cash is to pass for the release 
of the first above mentioned second trusts, and same to be exchanged 
for equal amount of buyers alernate notes as described above. 

I 

In testimony whereof the said Richmond Park Improvement Co 
Inc. has caused this option to be executed this 13th day of October’ 
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1915, by the signature of its president and attested by its secretary 
and bearing the corporate seal of said company hereto attached. 

RICHMOND PARK IMPROVEMENT CO., 
INC., 

By S. G. HAMNER, Pres. 

[Corporate Seal.] 

H. E. DE WITT, Sec y. 

Approved 

C. B. HIGIIT. 


25 Plaintiff’s Exhibit B. 

Washington, I). C., November 8, 1915. 

Richmond Park Improvement Company, Incorporated, c/o S. G. 

Ilamner, President, Peoples Bank Building, Lynchburg, Ya. 

Gentlemen : I am enclosing you herewith deed to the lots 45 to 69 
Square 2063 now known as lots 69 to SO from your Company to 
Charles A. Valentine as it seems that everything is ready for this deal 
to go through on Wednesday. 

Kindlv execute this deed and return it to the District Title Insur- 
ance Company, Washington, P. C., with instructions to them to 
record same when thev have in hand two deeds of trust on the same 
property. The first deed of trust to cover building money in the 
amount of Four Thousand Dollars ($4,000.00) each on twelve 
houses. The second deed of trust in your favor to cover purchase 
price of the lots at thirty-five cents per square foot. The cost of the 
improvements as contemplated and covered by blue prints and speci¬ 
fications will be over Five Thousand Dollars ($5,000.00) per house. 

I suppose the current taxes are paid on this property. If not, will 
you kindly see that payment is made at once. 

What can you tell me in regard to the macadamizing of the streets. 

In regard to the small part of these lots on which there seems to be 
a slight cloud in the title I have just l>een notified officially by 

26 the loan people, this is after having had a talk to-day with 
your Mr. Oehmann. that they will accept the deed of trust 

just the way the matter stands, but that they will not advance any 
monev to me until the title is made perfect. Kindlv advise me im- 
mediately just how long this will take and as to whether you would be 
willing to guarantee that the title will be made perfect in a certain 
time, as I could not afford to build the two houses affected by this 
cloud unless I was sure that same would be fixed at a certain time. 

Very trulv vours, 

(Signed) * C. B. HIGIIT. 
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27 Plaintiff’s Exhibit C. 

Washington, I). C., November! 15, 1915. 

Richmond Park Improvement Company, Incorporated, c/o S. G. 
Hamner, President, Peoples Bank Bldg., Lynchburg, t \ a. ^ 
rirvTT fmfv At the suggestion of your attorney, Mr. Kemp, I 
be" to herewith advise you that as part of my contract w.‘h you I wdl 
n _ h aV e built on the twelve lots numbered 69 to $0 in square 

2063, twelve detached dwellings after plans and ^J^^Xet'tTp^ 
submitted and approved by you, namely, four each of the Gl . 

A -Th«A to d“will be'mplet^ on ^before 

111 ^riuTbuildings whenlompfetU^dn be free and rfear °f all daims 
or demands under the law commonly called the Mechanics Lien La . 

Very truly yours, B hIGHT. 

(Signed) 

2 g Plaintiff's Exhibit D. | 

November jl9th, 1915. 

Messrs. C. B. Ilight & Company, Colorado Building, Washington, 

D C 

Ctfntlemen • I have your favor of the 18tli instanj enclosing me 
a copy of the specifications for the new houses at Both & R( Mman 
Streets We will leave the matter of the specifications to you as e 
Se verv much pleased with the houses you have already built and we 
1 " J ou h+ that we will be equally pleased with those \ ou are n 

about to build If the plans and specifications are satisfactory to you, 
andIhe houses will cost at least $5,000.00 each they fill be satisfac- 

t °Tn t ?egard to the macadam, we will send a representative to Wash¬ 
ington fn the next day or two to make the contract foij putting in the 

rough stone. g G \ HAMNER. 

\ ours very trul\, 


S. Cx. H./M. 
Copy. 


M emoranda. 


“Petition of Walter G. Eisinger, et als, praying to lie allowed to 

intervene, filed .Tune 26. 1916. ... -.t- l! r< Ficino-er 

“June 26, 1916, Order of Court allowing Valter G. Lian^er 

et als., to intervene as parties defendant. 
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JuileS l’ ctilil . . "'alter fi. 

ants, to the’isil’b flLi'j'm” i'i, nm'i/' Ct " Is ’’ in,crrenin S defond- 

- — 


"" Amended An,,nr of Intervening Defendants. 

Filed July 8. 1913. 

* * 5k . 

***** 

file T uS? " f ,l « C«m first had and obtained, 

bibited in this eau“„„d fa n-Uo , ' 6 0n S n “ , . WI1 " f ™mplaint exi 

to,m T 

I. They are nithom knmvde, ° 1,111 “ f 00m l >lai nt say: 

the plaintiff. <lfle ( ‘ onc ‘ ei *ning the incorporation of 

i "'° —« «- 

in parasraph Tw'Sslot? fffl fa Vo ‘TIf " f ! he . lots described 
2(>rs „f Richmond Park? in the PWrici ■ 1 , nC ' l i s - lve > *? *)»<« 
said lots to lx? m a fair residential action f ■■ ^’tv * , ’ a aru Relieve 

In " the other avemients of said para<>rm>h I)l><tr, . ( ' t .- Concern- 
edge. cUa P ara «raph they are without know]- 

pa^pffon’n' " IC * WUtUm ° f ' i,e >«»” contract,- refered in 

j-y the aboJ^eVt'oned f op dial roSncTand™' 1 "1° <>I ’ t ,' on siven him 

ots from the plaintiff upon the te , w ! pur<-ha . sed the aforesaid 
in S the other facts reH in t£?„S? n , n J? nt,on Jl ed - Conoern- 
without knowledge ' ‘ & p 1 t] iese defendants are 

7 of “ *" «» * faMty 

averments of paragraph ^° e " lo< ^ e as to f, ie truth or falsity of the 

Of Charles A. Vaientine 

without knowledge coneernino- tiinT, Paraph eight, hut are 
Hisht charged in tins paragraph re ' ,resenta "o» "t the defen,lant 

10 averments of paragraph nine. 

11 Thev admit \] eaverment * of paragraph ten. 

• Jhev admit,the averments of paragraph eleven. 
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12. They admit that the defendant flight subsequent to the record¬ 
ing of the conveyances mentioned in paragraphs 8-1 j, commenced 
the erection of said buildings and further say that saidj buildings are 
now completed. They are without knowledge as to the truth or 
falsity of the other averments of this paragraph. 

13. They are without knowledge as to the truth or falsity of the 
averments of paragraph thirteen. 

14. They are without knowledge as to the truth or| falsity of the 
averments of paragraph fourteen. 

15. They are without knowledge as to the truth or j falsity of the 
averments of paragraph fifteen. 

16. In answer to paragraph sixteen they say that thR buildings on 
said ten lots being lots 69 to 78, both inclusive, are fu]lly completed 
and that there remains now in the hands of the defendant, New 
Amsterdam Casualty Company, surety for the defendant Right, un¬ 
paid on account of said loan, the sum of $4,975.00. Concerning the 

remaining averments of said paragraph these defendants are 

32 without knowledge. 

17. They admit that the defendant Right lifts started the 
remaining two houses on lots 79 to 80 in said square bijit are without 
knowledge concerning the remaining averments of said paragraph. 

18. They admit the averments of paragraph eighteen. 

19. They are without knowledge as to the truth or falsity of the 
averments of paragraph nineteen. 

20. They are without knowledge as to the truth or falsity of the 
averments of paragraph twenty. 

21. They are without knowledge as to the truth or falsity of the 
averments of paragraph twenty-one. 

22. They are without knowledge as to the truth or falsity of the 
averments of paragraph twenty-two. 

23. This paragraph advancing a proposition of law they are ad¬ 
vised that thev need make no answer thereto. 

_ «/ 

24. They are without knowledge as to the truth or falsity of the 
averments of paragraph twenty-four. 

25. These defendants further, and in connection with the affirma¬ 
tive relief which they seek in this cause, say: 

28. The defendant, Louis Conradis, under a contract with C. B. 
Right Company, a corporation, organized and controlled by the de¬ 
fendant, C. B. Right, supplied the material for and installed the 
plumbing work in the ten houses mentioned in said hill as having 
heen erected on lots 69 to 78, both inclusive, in squarej 2083, in the 
Richmond Park Subdivision. That said work has been fully per¬ 
formed by this defendant. That the price agreed to be paid 

33 by the said C. B. Right Company for said work is $2,920.00. 
and of this amount this defendant has received the sum of 

$1,960 leaving a balance still due him from the aaidjC. B. Right 
Comnanv, on account of said work, of $980. 

27. The defendant, Eisinger Bros., under a contract jvvith the said 
C. B. Right Company, furnished the lumber used in the construction 
of said ten houses for the agreed price of $3,275.00 of which the sum 


3—3089a 
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of $1,500.00 only lias been paid, leaving a balance of $1,775 now due 
from the said C. B. Ilight Company to Ibis defendant on said account. 

28. The defendant, W. Stokes Sammons, trading as “The Shade 
Shop,” under a contract with the said C. B. Right Company, supplied 
the material for and papered the aforesaid ten houses, said work being 
now fully completed. That the price agreed to be paid by the said 
C. B. Right Company for said work is $400, of which nothing has 
yet been paid, and the said sum of $400 is now due this defendant 
from the said C. B. Right Company on account of such work. 

20. The defendant, Artistic Lighting Shop, under a contract with 
the said C. B. Right Company, supplied and installed the lighting 
fixtures in the aforesaid ten houses, said work being now fully com¬ 
pleted. That the price agreed to be paid by the paid C. B. Hight 
Company for said work is $850 of which nothing has yet been paid, 
and the sum of $350 is now due this defendant from the said C. B. 
Right Company, on account of said work. 

30. 4 he defendant. The W E. Thompson Co., under a contract 
with the said C. B. Right Company supplied the tile work in- 

34 the construction of the aforesaid ten houses for the agreed 
price of $262. of which but the sum of $152 has been paid, 

leaving a balance of $110 now due this defendant from the said C. B. 
Right Company on account of said work, which is now fully com¬ 
pleted. 

31. The defendant, the Indiana Flooring Company, under a con¬ 
tract with the said C. B. Right Company, furnished the flooring in 
the aforesaid ten houses for the agreed price of $1,280; of this 
amount but the sum of $700 has been paid, leaving a balance of $580 
now due this defendant from the said C. B. Right Company, on ac¬ 
count of said work. 

32. These defendants further say, that the building loan of $4,000 
per house, referred to in said bill was negotiated by the defendant. 
Right for the specific and sole purpose of paying for the building of 
the houses to be erected by him on the lots purchased by him from 
the plaintiff, which is to say. that said money was borrowed by the said 
Right to pay for the material and labor used in building said houses; 
that these defendants and each of them knew of the loan contract be¬ 
tween the defendants. Harry E. Karr and Charles A. Valentine, be¬ 
fore supplying their aforesaid material and labor, and were informed 
and promised by the defendant Right on hehalf of himself as well as 
on behalf of the Right Company; that the said loan was to be used 
for the purpose aforesaid and they relied upon this representation 
and promise as the basis of the credit they extended the Right Com¬ 
pany.- and not upon the individual responsibility of the Right Com¬ 
pany. Upon information and belief these defendants further 

35 say. that the defendants, Harry E. Karr and the Maryland 
Title Company, at the time of making said building loan and 

the defendant, The New Amsterdam Casualty Company, in becoming 
surety on the bond of the defendant, Right, knew that said loan was 
being negotiated for this purpose, and that the proceedings were to be 
applied to the pavment for material and labor used in said buildings 
and that the plaintiff also possessed the same knowledge. In this 
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connection tlie.se defendants call attention to tlie following averment 
in paragraph eighteen of the plaintiff’s bill. “The ss[id defendant, 
New Amsterdam Casualty Company, agreed to write such a bond con¬ 
ditioned upon the completion of the said houses free of jail such liens, 
provided the said $48,000, to be paid by the defendant Maryland 
Title Company when discounting said notes of the defendant Valen¬ 
tine payable to the order of said defendant Karr, shoul<jl be disbursed 
by it, and the whole amount of the said $48,000 paid to; it. The said 
defendant, the New Amsterdam Casualty Company, iii order that it 
might be assured that the whole of said building loan plight be avail¬ 
able* for the bills of labor and material men in constructing said 
dwellings.” That up to the present time, the proceeds from said loan 
have been so applied and the balance due these defendants have not 
been paid them on account of the inability of the Highit Company to 
collect the balance of said loan owing to the injunction! issued in "this 
cause. 

33. Said ten houses are now, defendants believe, fully completed, 
and there is at the present time a balance of said building loan there¬ 
upon, undisbursed, in the hands of the New Amsterdam Casualtv 
Company, amounting to $4,975.00, and your defendants are ad¬ 
vised that independently of the truth or falsity of the charges of 
fraud, misrepresentation and breach of contract’made by the plain¬ 
tiff in its bill against the defendant, Ilight, these defendants are en¬ 
titled to have paid out of said balance, the respective amounts 
30 due them for materials and labor furnished in said buildings 
before any portion of said balance should be applied to com¬ 
pensate the plaintiff for its alleged damage, and that in the circum¬ 
stances said balance is a trust fund in favor of your defendants. 

Wherefore; the premises considered, these defendants pray that a 
decree may be passed herein declaring the unpaid balance of $4,- 
975.00 on account of the building loan on the ten corripleted houses 
on lots (59 to 78. both inclusive, in square 2063, a trust fund in favor 
of these defendants and all other creditors of the Right Company 
similarly situated, and that these defendants may have such other and 
further relief as the nature of their case mav require. 

LOUIS CONRADIsj. 

THE W. E. THOMPSON CO., 

By ERW. STEVENS, Treat. 

THE SHADE SHOP. 

By W. STOKES SAMMONS. Mar. 

V. V. JOCELYN. 

ARTISTIC L'T’G SllOP. 

V. V. JOCELYN. 

INDIANA FLOORING CO.. 

By J. G. CHESNUTT. 

WALTER G. EISINGER. 

HAYDEN JOHNSON, Att'y. j 

District of Columbia, ss: 

We. Louis Conradis, Walter G. Eisinger, AY. Stokgs Sammons, 
The Shade Shop, V. V. Jocelyn, of the Artisic Lighting Shop, Edw. 
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Stevens, of the W. K. Thompson Company J. G. Chcsnutt, of the In¬ 
diana Flooring: Co., on oath say, that we have read the foregoing an¬ 
swer bv us subscribed and know the contents thereof, and that we 

verilv believe the facts therein stated to he true. 

«/ 

LOUIS CON RADIS. 

THE W. E. THOMPSON CO., 

Bv EDW. STEVENS, Treats. 

THE SHADE SHOP, 

Bv W. STOKES SAMMONS, Mgr. 
ARTISTIC L'T'G SHOP. 

V. V. JOCELYN. 

37 INDIANA FLOORING CO., 

Bv J. G. CHESNUTT. 

’ WALTER G. EISINGER. 

Subscribed and sworn to before me. this 7th dav of Julv, A. I). 
1910. 

[SEAL.] WM. H. HOLLOWAY, 

Notary Public, D. C. 


Motion to Strike Out Amended Joint Answer of Intervening 

Defendants. 

Filed Julv 20. 1916. 

V / 

******* 

Now comes the plaintiff, The Richmond Park Improvement Com¬ 
pany. by its attorney, Daniel W. (TDonoghue, and moves the Court 
to strike out the amended joint answer of the intervening defendants, 
Louis Conradis. Walter G. Eisinger, surviving partner of Frank J. 
Eisinger and Walter G. Eisinger, trading as Eisinger Bros., W. 
Stokes Sammons, trading as “The Shade Shop”, Artistic Lighting 
Shop, a corporation. The W. E. Thompson Company, a corporation, 
and Indiana Flooring Company, a corporation, filed herein on the 
Sth day of July. 1910, and for reason thereof shows to the Court as 
follows: 

1. That said amended joint answer of said intervening defendants 
sets forth that the alleged contracts under which said intervening de¬ 
fendants attempt to claim was made with a certain “C. B. Hight Com¬ 
pany, a corporation”, which said corporation is not a party to this 
suit, and from the record herein has no right, title or interest in or to 
the fund or funds involved in this suit. 

2. That said amended joint answer of said intervening defendants 
sets forth that certain representations and promises were made by the 

defendant C. B. I light “on behalf of himself as well as on 
38 1/ehalf of the flight Company”, which said corporation is not 
a party to this suit; and that the rights of the plaintiff herein, 
and the property and funds herein involved, cannot be claimed, 
taken, or held liable under any, or because of any, such representa¬ 
tions and promises from either, or both, of said named parties. 
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3. That said amended joint answer of said intervening defendants 
fails to allege that the defendant, C. B. Hight, promised in writing, 
as required by law, to answer for the debt, default or imiscarriage of 
said “C. B. Ilight Company, a corporation”, and fails to allege any 
consideration for any such promise, if any such existed! 

4. That said intervening defendants are not indispensable, neces¬ 
sary, or proper parties under the original bill of complaint filed 
herein; and that their said amended joint answer fails to allege any 
new matters or facts that show, or tend to show, that said intervening 
defendants are entitled to be parties to this suit, or Entitled to any 
remedy or relief in this suit against the original plaintiff, or the orig¬ 
inal defendants, or anv of them. 

5. That said intervening defendants are not entitled, and have no 
right, to be parties defendant in this suit except in so far as the new 
and affirmative matter alleged in their said amended jbint answer in 
the nature of a cross-suit or counter-claim or counter-demand may en¬ 
title them thereto; and that said new and affirmative matter in said 
joint amended answer does not state or allege any matters or facts en¬ 
titling said intervening defendants to equitable remedy; or relief, and, 
at all events, does not entitle said intervening defendants to any equi¬ 
table remedy or relief in this cause. 

6. That said joint answer of said intervening defendants fails to al¬ 
lege any matters or facts from which a trust could arise, or he de¬ 
clared bv a Court of Equity, in favor of said intervening defendants 
to the assets, funds, or properties in this suit involved. 

7. That said amended answer of said intervening defendants fails 
to allege that said intervening defendants filed notices! of Mechanics’ 
Liens as required by law; and that said intervening defendants fur¬ 
ther admit in their said amended joint answer that thle first and sec¬ 
ond trusts upon the property herein involved were exjecuted and re¬ 
corded prior to the commencement of the erection ofj the buildings 
on said property and that their alleged claims are for labor and ma¬ 
terials in the erection of said buildings. 

39 8. That said amended joint answer of said intervening de¬ 

fendants prays for affirmative relief in favor otj said interven¬ 
ing defendants and all other alleged creditors of said “Hight Com¬ 
pany”. a corporation, similarly situated, which cannot be granted by 
this Honorable Court in this suit. 

9. That the matters and facts alleged in said joint answer of said 
intervening defendants are insufficient to entitle theiin to the relief 
therein prayed. 

10. That the matters and facts alleged in said amended joint an¬ 
swer of said intervening defendants are insufficient to tentitle them to 
any relief in equity. 

11. That said intervening defendants have a plain! adequate and 
complete remedv at law. 

DANIEL W. O'DOXOGHUE, 

Attorney for the Plaintiff Richmond 

Park Improvement Company. 
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To Hayden Johnson, Esq., Attorney for Louis Conradis and others, 
intervening defendants: 

Please take notice that I will call the above motion for hearing be¬ 
fore the Equity Division of the Supreme Court of the District of Co¬ 
lumbia, on Thursday, July 2/th, 191 (>, at 10 o’clock A. M., or as. 
soon thereafter as counsel can be heard. 

DANIEL W. O’DONOGIiUE, 

Attorney for the Plaintiff Richmond 

Park Improvement Company. 


Service of a copy of this Motion and Notice acknowledged this 
20 dav of Julv. 1916. 

HAYDEN JOHNSON, 

Attorney for Louis Conradis and 

Others, Intervening Defendants. 


40 Opinion. 

Filed November 20, 1916. 

******* 

This is a motion to strike out the amended joint answer of interven¬ 
ing defendants. 

The intervening defendants rely upon Anglo-Saxon American 
Association vs. Carripbell. 13 App. D. C. 581, to sustain their claim. 
In that case two special circumstances were found by the Court as a 
basis of the trust there found to have been created by estoppel. One of 
those circumstances perhaps exists in this case; namely, that the in- 
tervenors relied upon the money to be loaned as the source from 
which they were to obtain payment. But the other circumstance is 
not here; that is to say, Hight did not build upon the premises in 
question houses costing the amount which it was agreed they should 
cost, and it was onlv bv the performance of Hight’s agreement that 
the plaintiffs could have the security for mortgages which they took 
for the amount of purchase price. The original agreement between 
the plaintiff and Hight of which the intervenors had knowledge 
showed clearly on what the plaintiff relied for its security. There is 
no allegation in the answer of the intervenors to the effect that Hight 
performed bis agreement. W ithout deciding that a cause of action 
would have been stated had such allegation been made in the answer, 
it is sufficient to say that without it the answer is open to attack, and 
the motion to strike out should therefore be granted. 

Settle decree on notice. 

Bv the Court: 


WALTER I. McCOY, Justice. 
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41 Stipulation. 

Filed January 22, 1917. 

I 

It is stipulated between the parties to this cause, by their respective 
attorneys: 

That there remains due to the defendant Maryland Title Guar¬ 
antee Company, after application of the proceeds of the foreclosure 
sale of the property involved in this suit under the first deed of trust 
upon said property to the defendants Charles IT. Buck and G. Pitts 
Raleigh, Trustees, a deficiency of $1,727.18 in payment of the loan 
made by that Company; which sum may be paid upon the signing of 
final decree, regardless of any appeal. 

And that there is due to the defendant, The Neiv Amsterdam 
Casualty Company, on account of the surety bond executed by it as 
surety involved in this suit, the sum of $889.6(5. which sum may be 
paid upon the signing of final decree, regardless of any appeal. 

And that the accrued interest from deposit of the fund of $9,- 
135.52 involved in this suit and in the possession of the defendant, 
The New Amsterdam Casualty Company, to date of Janjiary 13,1917, 
amounts to $129.10. 

ELLIS & DONALDSON, 

Att’y s New Amsterdam Casualty Co. 

J. J. DARLINGTON, 

A'tt'y for Maryland Title Guaranty Co. 

S. I 

IIAYDEN JOHNSON.! 

Att’y for Interveners. 

DANIEL IV. O’DONOGIIUE, 

Attorney for Plaintiff. 

with the understanding that all rights of Hight & Co. Inc. are re¬ 
served,.and that C. B. Hight bv stipulating as above shall in no wise 
be claimed to be acting for or as Hight & Co. Inc. This is signed. 

DAN TI1EW WRIGHT. 

Att’y for C. B. Hight Individually and Not Otherwise. 

(Endorsed:) Filed in open Court in Chambers January 22, 1917. 

Walter I. McCov, Justice. 

•> ' 


42 Final Decree. 

! 

Filed January 23, 1917. j 

* ■ * * * * * | * 

I 

This cause came on to be heard on the pleadings, testimony and 
proceedings herein, and thereupon, upon consideration thereof, it is 
by the Court this 23d day of January, 1917. 
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LOUIS CONRADIS ET AL. VS, 


A cl judged, ordered and decreed That the Motion of the plaintiff 
filed herein on July 20. 191(5. To Strike Out the Amended Joint An¬ 
swer of the Intervening Defendants Louis Conradis, Walter E. Eisin¬ 
ger, surviving partner of Frank J. Eisinger and Walter G. Eisinger, 
trading as Eisinger Bros. Stokes Sammons, trading as “The Shade 
Shop” Artistic Lighting Shop, a corporation. The W. E. Thompson 
Company, a corporation, and Indiana Flooring Company, a corpora¬ 
tion. filed herein on July 8. 1914. he. and the same is. hereby sustained, 
and that the said Amended Joint Answer of said Intervening Defend¬ 
ants be. and the same is. herebv struck out and dismissed; 

And it is further adjudged, ordered and decreed That the decree 
pro confesso against the defendant Harry E. Karr entered herein on 
September 14. 191(5. and the decree pro confesso against the defend¬ 
ant Charles A. Valentine entered herein on October 9, 191(5, be, and 
they each are. hereby made final: 

And it is further adjudged, ordered and decreed That the defend¬ 
ant. The New Amsterdam Casualty Company, forthwith disburse 
the fund of $9.1 do.,Vi. together with accrued interest $129.10 thereon, 
making a total of $9.264.02 now in its possession and herein 
43 involved, as follows: 

To the defendant. Maryland Title Guarantee Company, or 
to its attorney of record, the sum of $1.727.IS; 

To itself, the defendant, The New Amsterdam Casualty Company, 
the sum of $8(59.(54: 

And to the plaintiff, or to its attorney of record, the residue of said 
fund and accrued interest to wit. the sum of $(5,6 >7.78; 

And it is further adjudged, ordered and decreed That the defend¬ 
ant Clarence B. Ilijght is liable to the plaintiff in the sum of $15.- 
140.27 with interest thereon from November 1(5. 1915. amounting to 
$1,076.89. making a total of $1(5.217.10. and shall forthwith pay to 
the plaintiff, or to its attorney of record, the sum of $9,549.38 in addi¬ 
tion to the above-mentioned residue of $0.0(57.78 to be disbursed by 
the defendant. The New Amsterdam Casualty Company, to the plain¬ 
tiff as above decreed: 

And it is further adjudged, ordered and decreed That the defend¬ 
ant, Clarence B. Iliglit. pay the costs of this suit; and that the plain* 
tiff lie. and it is. herebv awarded execution as at law against said de¬ 
fendant. Clarence 15. I light, for said sum of $9,519.38 together with 
interest thereon from date hereof, and for costs as aforesaid. To all 
of which the defendant C. B. 1 light excepts. 

Bv the Court : 

WALTER I. MeCOY, Justice. 


The defendant C. B. 1 light in open court gives notice of appeal and 
prays the Court to fix the amount of the bond for costs on appeal, 
which the Court fixes at $100: and the defendant C. B. Iliglit 
44 further prays the Court to fix the amount of a supersedeas 
bond on appeal to supersede the aforesaid disbursement of the 
residue of said fund and accrued interest to the plaintiff or its attor¬ 
ney. which the Court fives at $3,250.00. 

The six intervening defendants. Louis Conradis, et ah, through 
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I 

their attorney Hayden Johnson, Esq., in open Court note an appeal 
and pray the Court to fix the amount of the appeal bbnd for costs, 
which the Court hereby fixes at $100. 

Bv the Court: 

WALTER I. McCOY, Justice. 
Memoranda . 


February 15 1917.—Appeal bond approved and filcjd. 

March 30. 1917.—Time for filing record on appeal extended 
until the first dav of Maw 1917. 


Assignmeat of Knor. 
Filed April 23, 1917. 


The intervening defendants, assign as reversible cjrror. that the 
Court erred in sustaining the motion of the plaintiff tojstrike out the 
answer of the intervening defendants. 

IIAYDKX JOIIjS T SOX, 

Attorncij for Intervening Defendants. 


45 Designation of Record . 

Filed April 23, 1917. ] 

* * * * * * | * 

The Clerk will please prepare the record on appeal in the above en¬ 
titled cause, said record to include: 

1. The Bill of Complaint, and Exhibits. 

2. Amended Answer of Intervening Defendants. 

3. Motion of Plaintiff to strike out the Amended Anjswer of Inter¬ 
vening Defendants. 

4. Final Decree. 

5. Opinion of Mr. Justice McCoy on sustaining Motjion. 

(>. Assignment of error. 

7. This designation of record. 

HAYDEN JOHNSON. 
Attorney for Intervening Defendants. 

To D. W. O'Donoghue, Esq.. Union Trust Building. 

Dear Sir: Please take notice that I have this day jfiled with the 
Clerk of the Court the above designation of record on appeal for the 
intervening defendants. 

April 23rd, 1917. 

HAYDEN JOHNSON. 
Attorney for Intervening Defendants. 


4—3089a 
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46 Order Dismissing Appeal of Artistic Lighting Shop and 
Indiana Flooring Co., Intervening Defendants. 

Filed April 27, 1917. 

Upon consideration of the motion of the plaintiff filed herein on 
the 26th day of April, 1917, to dismiss the appeal of Artistic Light- 
in" Shop, a corporation, and of Indiana Flooring Company, a cor¬ 
poration, intervening defendants herein, and it appearing to the 
court that the transcript of record on the appeal of said intervening 
defendants has not been filed in the Court of Appeals of tlie District 
of Columbia, and it further appearing to the court that neither 
a supersedeas bond, nor a bond for costs on appeal, nor a deposit of 
money for security of costs, has been given or filed by said intervening- 
defendants. it is by the court this 27" day of April, 1917, 

Ordered that the appeal noted by said two intervening defendants 
on the 23rd day of January. 1917. from the final decree passed herein 
on the 23rd dav of Januarv. 1917, he, and the same is. herebv dis- 

•- V 4 0 / 4 V 

missed. 

WALTER I. McCOY, Justice. 


47 Plaintiff's Designation for Transcript of Record on Appeal of 

I nterveni n g 1) efe n d a n ts. 

Filed April 27, 1917. 

******* 

The Clerk, in preparing the transcript of record on the appeal of 
Walter G. Eisinger, et a Is., intervening defendants herein, will please 
incorporate in proper chronological order therein, (in addition to the 
parts designated hv said intervening defendants), the following, viz.: 

1. The four exhibits (A. B. C and D) filed April 28. 1916, with the 
Bill. 

2. Memo.: “Petition of Walter G. Eisinger, et als., praying to be 
allowed to intervene, filed June 26, 1916.” 

3. Memo.: “June 28, 1916, Order of Court allowing Walter G. 
Eisinger, et als.. to intervene as parties defendant.” 

4. Memo.: “Motion of plaintiff to dismiss intervening petition of 
Walter G. Eisinger. et als., filed June 26. 1916.”’ 

5. Memo.: “Joint answer of Walter G. Eisinger, et als., intervening 
defendants, to the Bill, filed June 26, 1916.” 

6. Memo.: “.June 27 1916, Order of Court overruling plaintiff’s 
motion to dismiss intervening petition; and plaintiff’s exception. 

7. Memo.: “Motion of plaintiff to strike out joint answer of Walter 
G. Eisinger, et als., intervening defendants, filed June 27, 1916. 

8. Memo.: “July 5, 1916. Decree of Court striking out 

48 joint answer of Walter G. Eisinger. et als., intervening defend¬ 
ants, with leave to file amended joint answer.” 
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0. Opinion of Mr. Justice McCoy, filed November 20j 1916. (This 
is the same as #5 of intervening defendants’ designation, but it 
should-be copies in transcript before said #5 and before #10 hereof. 

10. Stipulation filed January 22, 1917. 

11. Order of April 27, 1917, dismissing appeal of t\fo of interven¬ 
ing defendants. 

12. This designation. 

DANIEL IV. O’DONOGHUE, 

Attorney for Plaintiff. 

49 Supreme Court of the District of Columbia. 

i 

United States of America. 

District of Columbia ss: 

I, .John R. Young, Clerk of the Supreme Court of the District of 
Columbia hereby certify the foregoing pages numbered from 1 to 48, 
both inclusive, to be a true and correct transcript of tjhe record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 34297 in Equity, Wherein Rich¬ 
mond Park Improvement Company. Incorporated, is Plaintiff and C. 
B. Hight et al. are Defendants, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
30th day of April, 1917. 

[Seal Supreme Court of the District of Columbia]] 

J. R. YOUNG. Clerl:\ 

By ALF. G. BUHRMAN, Ass’t Cl’k. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3089. Louis Conradis et al., appellants, vs. Richmond Park Improve¬ 
ment Company, Incorporated. Court of Appeals. Distinct of Colum¬ 
bia. Filed Apr. 30, 1917. Henry W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA 

- 

I 

OCTOBER TERM, NO. 3089. 

LOUIS COX RAD IS, WALTER G. E1SIN]GER, SUR¬ 
VIVING PARTNER OF FRANK J. EISINGER 
AND WALTER G. EISINGER, TRADING AS 
EISINGER BROS.; W. STOKES SAMMINS, 
TRADING AS “THE SHADE SHOP,” A COR¬ 
PORATION, AND THE W. E. THOMPSON COM¬ 
PANY, A CORPORATION, Appellants, 

vs. 

RICHMOND PARK IMPROVEMENT COMPANY, 

INCORPORATED. 

BRIEF FOR APPELLEE 

Statement of the Case 

This is an appeal from a decree of the Supreme Court 
of the District of Columbia, sustaining a motion of the 
plaintiff, appellee here, to strike out the amended joint 
answer of the appellants, who were intervening de¬ 
fendants below; and this is the sixth proceeding in this 
Court in this same equity cause. For a history of the 
previous proceedings in this Court, attention is respect¬ 
fully directed to the first paragraph of appellee’s brief 
filed in this Court in the pending appeal by the principal 
defendant, Hight, in case No. 3085. 



On April US. li)l(i. the Richmond Park Improvement 
Company, appellee here, tiled its original Bill in equity, 
together with exhibits thereto attached, in the Court 
below, against the defendant, <\ B. Higlit, and eight 
other defendants (R. 2-15). 

In view of the fact that the allegations of this Bill 
are set forth in the said brief mentioned above, and that 
the allegations of said Bill have been already examined 
by this Court and set forth in this Court's statement 
of the case on a former appeal No. 3028, in this same 
equity cause. I light v. Richmond Park Improvement 
Co., 4.) App. I). C. 583, only a brief and general state¬ 
ment of the facts alleged in said Bill will be given in 
this brief.—further reliance on, or fuller quotations 
from, the exact hmguage of the Bill being reserved for 
appellee's hereinafter "Argument.'' 

Briefly, the Bill alleges that appellee, under an agree¬ 
ment with the defendant Might, conveyed to said Hight, 
or to his "straw-man," the defendant Valentine, its 12 
lots in Richmond Park, D. ('., free of all encumbrance, 
under the conditions, or trusts, among others, that Might 
was to have the right to place thereon a first deed of 
trust to secure the sum of $48,000, in the form of a 
building loan of $4,000 for each lot, and that Hight teas 
to rons-tnict on each lot a dwelling costing at least 
$5,000; that is, the houses were to cost not only the 
full amount of the total first trust building loan, but, 
in addition thereto, $1,000 for each house was to be sup¬ 
plied by Hight, making the total cost of construction of 
the 12 houses $00,000; and that appellee was to receive 
no cash for the land it thus entrusted to Hight, but was 
to receive in lieu thereof $20,842.50 in notes made by 
Right’s said “straw-man” Valentine, which notes were to 
be secured on said 12 lots by second deed of trust “sub¬ 
sequent only to said proposed building loans ” (It. 4, 13). 
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That after recordation of the deed from appellee to 
Valentine, and the recordation of the said first and sec¬ 
ond deeds of trust, which were executed by Valentine, 
Right commenced the construction of 12 dwellings on 
said 12 lots, and that the same were practically com¬ 
pleted, but, appellee charged, said dwellings, instead 
of costing at least $5,000 each, were of cheap construc¬ 
tion, costing, or would cost when fully completed, con¬ 
siderably less than said $5,000, or but $3,550 each; that 
this was a fraud upon appellee in that Higlijt had fraudu¬ 
lently represented he was going to erect houses costing 
at least $5,000 each, and never had any intention of so 
doing, but intended to erect houses costing but $3,550 
each, and that appellee had relied upon Right's fraudu¬ 
lent representations in that respect when conveying its 
said land free of encumbrance to his “straw-man” Val¬ 
entine, namely, that the lots had been parted with by 
appellee on the condition or trust that the security for 
its said second trust notes was to be the value of the 
said lots and 12 dwellings thereon costing at least $5,000 
each; that by the scheme of Right in erecting houses 
costing but $3,550 each, appellee’s security for said 
second trust notes was depreciated to the extent of $450 
for each house, or $17,400 in all; that Right, instead of 
using in the construction of said houses an amount 
equal to the amount of the first trust building loan, 
$4,000 for each house, and in addition thereto $1,000 
of his own money for each house; that is, gt least $5,000 
for each house, as he should have done unfler the agree¬ 
ment, was building houses costing but $3,550 each and 
was retaining and holding for himself out of the pro¬ 
ceeds of said building loan $450 for each house; that 
Higlit had already received on account of said first trust 
building loan of $48,000 “in some instances more than 
the actual cost of the houses.” 
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That Might had borrowed the $48,000 first trust build¬ 
ing loan from or through the defendant Karr, who ob¬ 
tained the money therefor by having the defendant, 
Maryland Title Company, discount the. first trust notes 
made by said Valentine; that said Title Company, be¬ 
fore it would advance the $48,000 on said notes demand¬ 
ed that it be protected by the bond of a surety company, 
the defendant, New Amsterdam Casualty Company, con¬ 
ditioned upon the completion of the houses free of all 
mechanics’ liens, and that all of said first trust loan 
of 848,000 should be paid over to said Casualty Com- 
pany and disbursed by it; all of which was done; that in 
loaning this money the Title Company relied upon the 
personal credit of defendant Karr, and the value of 
the houses to be erected upon the said lots was not con¬ 
sidered to any material extent by the said Title Com¬ 
pany; that the defendant Casualty Company “is the 
party which has in hand the remainder of the said build¬ 
ing loan which has not been heretofore advanced to or 
received by Might, and that it lias in its hands and pos¬ 
session a sum of money, the exact amount of which is 
unknown to plaintiff, being part of the said building- 
loan of $48,000," (iml that said balance is considerably 
in r.rrrss of Ihe amount rci/uired to complete said houses. 

The defendants Raleigh and Buck, trustees, and the 
defendants Edmunds and Kemp, trustees, were made 
parties as the trustees, respectively, under said first and 
second deeds of trust. 

The Bill alleges further that the Court should "for the 
purpose of preventing consummation of a fraud upon 
plaintiff, impress a trust upon said balance (in the hands 
of said Casualty Co.), in favor of plaintiff, and direct 
the application of same in such manner as to protect 
the plaintiff." (B. 11.) 

The Bill prays that Might be restrained, etc., from 
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receiving said balance, and that Karr, the Title Com¬ 
pany, and the Casualty Company, he restrained, etc., 
from paying over to Might said balance; fj>r a receiver, 
for further injunctive relief against Hight in respect to 
said houses; for discovery, for accounting, and for a 
decree against Might, and for general relief . 

The statements in the opposing brief, as to the facts 
alleged in the Bill, and as to the purpose of the Bill, are 
so framed as to omit mention of manv of the allegations 
of the Bill which are most material to appellee's case. 

As was said in the former special appeal, 45 App. U. 
C. 583, 587: “ Upon the filing of the hill « temporary 
restraining order iras granted against all the defendants 
as prayed 

| 

„ From the statement of facts as set forth bv this Court 

in its opinion dismissing the former special appeal in 
this case (45 App. I). C. 583), and from “The previous 
record of this case in this Court” as set foijth on pp. 1-4 
of appellee's brief filed in the pending appeal in this 
Court in case No. 3085, it may be seen that after the sign¬ 
ing of said restraining order, the defendant Hight moved 
v to dismiss the bill, to modify the said ordejr, etc., which 

motions were overruled, and that the Court! below began 

I 

the hearing of the testimonv on the merits on Mav 24, 
1916. 

On dune 26, 1916, during the hearing of the testimony 
on the merits of the cause between appellee and the prin¬ 
cipal defendant Might and other defendants who had 
likewise answered the Bill, the four appellants appeared 
for the first time in the cause heloir , and wjtli two other 

I 

corporations filed an intervening petition, for leave to 
intervene, and leave was granted to the siic intervenors 
► to intervene as parties defendant in the cause (R. 15). 

And, on the same day, appellee promptly filed its motion 
to dismiss said intervening petition, but before said 




motion was formally acted upon by the Court, the joint 
answer of six intervening defendants was filed in the 
cause. (R. 16.) 

On the next day, however, June 27, 1916 (during said 
hearing on the merits of said cause), the Court entered 
an order formally overruling appellee’s said motion ; and 
thereupon appellee promptly filed, under Equity Rule 
39 of the lower Court, its motion to strike out the joint 
answer of said six intervening defendants. (R. 16.) 

On July 5. 1916, the Court entered a decree striking 
out said joint answer of six intervening defendants, with 
leave to file amended joint answer. ( R. 16.) 

Thereupon, on July 8, 1916, the "amended joint an¬ 
swer" of said six intervening defendants (R. 16-20) was 
filed below, and it is this ansin r irhieh is note before this 
C ourt on this appeal. Briefly, this answer, after admit¬ 
ting many, and denying some of the allegations of the 
Bill, alleges as a cross-bill that the appellants are ma¬ 
terialmen. who, under contracts with “C. B. Hight Com¬ 
pany" (not with C. B. Hight, the individual who is the 
main defendant to the original Bill, and said C. B. Hight 
Company not being at all a party to this cause), had sup¬ 
plied materials and labor in the construction of ten of 
the twelve houses mentioned in the original Bill, and 
that they have not been paid in full for their said ma¬ 
terials and labor; that they knew of the loan contract 
between the defendants Karr and Valentine, and that said 
loan of $48,000 was borrowed bv the defendant Hight 
for the purpose of paying for the building of said houses, 
and that they had been promised by defendant Hight, on 
behalf of himself as well as Hight Company, that said 
loan was to be used for tin* purpose aforesaid, and that 
they relied on this representation as the basis of the 
credit they extended the Hight Company; they further 
allege, upon information and belief, that the defendants 
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Karr and Maryland Title Company in making said loan, 
and New Amsterdam Casualty Company in becoming 
surety on the bond of the defendant Higlit, knew that the 
loan was negotiated for said purpose, and that appellee 
possessed the same knowledge. 

WITHOUT alleging that the appellants in anywise 
have even attempted to avail themselves of the benefi¬ 
cent statutory provisions of the Mechanics’ Lien Law 
bv filing notices of Liens under said law, and after ad- 
mitting (It. 17) that the erection of said houses was. 
commenced “SUBSEQUENT TO THE RECORDA¬ 
TION” of the first and second deeds of trust involved 
herein. 

The answer further alleges that the said ten 
houses are noir fatly completed (R. 1!)), and that there 
is a certain fund or balance arising under said first trust 
loan of $48,000 in the hands of the defendant Casualty 
Company, and that, independent of the charges of fraud 
and misrepresentation which the Bill alleges on the part 
of defendant Hight, they are entitled to Have paid out 
of said fund or balance the respective amounts due them 
for materials and labor aforesaid “before any portion 
of said balance should be applied to compensate the 
plaintiff for its alleged damage, and that in the cir¬ 
cumstances said balance is a trust fund in favor of your 
defendants." The answer then prays for a decree de¬ 
claring said fund “a trust fund in favor of these de- 
fendants,” and for general relief. 

While this answer will be fully dissected in the “Ar¬ 
gument” of this Brief, it should not at j any time be 
lost sight of that the appellants by the lStli paragraph 
of their answer ( R. 17) “ADMIT THE AYERMENTS” 
of paragraph 18 of the Bill, and that among the aver¬ 
ments of the 18th paragraph of the Bill is the allegation 
that THE FUND in question, which arojse out of the 
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proceeds of the first trust building loan, “IS CON¬ 
SIDERABLY IN EXCESS OF TIIE AMOUNT ACT¬ 
UALLY REQUIRED TO COMPLETE TIIE HOUSES” 
(I\. 11), and that tin* allegations of the 18th paragraph 
of the Bill were made in respect to all twelve houses, 
and not simply to the ten houses in which appellants 
were interested; and that appellants by the 12th para¬ 
graph of their answer (R. 17) had previously admitted 
that all twelve houses "are iioir completed /' the 12th 
paragraph of the Bill being in reference to all twelve 
houses (R. (5). 


On -July 20, 1910, appellee filed its “Motion to Strike 
Out the Amended Joint Answer” of said six intervening 
defendants (R. 20-22). 

On November 20, 1910, the Justice presiding below, 
after a full hearing, filed his written opinion, sustaining 
the motion to strike out the answer (R. 22). No formal 


order was entered at that time, formally striking out 
the answer, as tin* Justice entered only one decree, the 
Final Decree t R. 28-24 1 , in which lu* disposed of the 
rights of all the parties to the cause on January 23, 
191 (. 1 lie day before the Final Decree was sisnied 

however, there was a written Stipulation filed in the 
cause i R. 23), \yhich. among other things, stipulated 
that it was agreed that the total fund in hands of the 
defendant. New Amsterdam Casualty Company, was 
$9,294.(12. 7 his is the fund or hold nee arisinp out of the 
first trust loan mentioned chore. and it is the fund which 
the appellants sap "is a trust fund in faror" of appel¬ 
lants {It. 19), and the fund which appellee saps the 
( ourt should "impress a trust upon " in faror of ap¬ 
pellee | It. 11). 

An inspection of said Stipulation discloses that tin* 
real estate involved in this cause was sold under fore¬ 
closure proceedings under the first deed of trust, and 
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resulted in “a deficiency of $1,727.18 in payment of the 
loan” of $48,000 secured on said real estate by the first 
deed of trust; the date of said foreclosure sale being 
June 19, 1910, as may be seen from p. 11 bf appellee’s 
brief filed in case No. 3085 now pending pn appeal in 
this court. 

The Decree, after striking out the amended joint an¬ 
swer of the six intervening defendants, and jmaking final 
the decrees pro eonfesso which had been theretofore en¬ 
tered against flu* defendants Valentine and Karr, pro¬ 
vides for the payment, out of the said fund jn the hands 
of said Casualty Company (which fund had been thus 
conserved by the action of appellee in obtaining the in¬ 
junctive relief granted below in the first instance upon 
the filing of the Hill), of the deficiency unber the first 
trust, and tin* indebtedness due defendant Casualty Com¬ 
pany on its bond given in connection with the first 
trust, and then provides that the balance ($6,667.78) 
of said fund should be turned over to the appellee as 
impressed with a trust in its favor; and for the payment 
by Might to appellee of the balance of the total amount 
for which tin* Court found he was liable to appellee, 
and for execution in favor of appellee against Might. 

The appellants, however, bp their sin pie assipn ment 
of error ( K. 25), and in their brief, complain only of 
that part of the Decree striking out their amended joint 
answer. 

An appeal was noted on behalf of all */./• intervening 
defendants who signed tin* answer, but oijlv four, the 
present appellants, perfected their joint appeal. The 

appeals of the other two intervening defendants were 

| 

dismissed below on appellee’s motion (It. 26). 

The case is here, therefore, on appellants! assignment 
of error complaining that the lower Court erred in strik- 
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i«S out the answer of the four intervening defendants, 
the present appellants. 


Assignment of Error 


Appellants' single assignment 


of error is as follows: 


“The intervening defendants, assign as revers¬ 
ible error, that the Court erred in sustaining the 
motion of plaintiff to strike out the answer of the 
intervening defendants.” (R. 25. ) 


Equity Rule 39 of the lower Court, which is identical 
with Rule 33 of the present rules promulgated by the 
Supreme Court of the United States for the Federal 
Equity Courts, provides that: 


“Exceptions for insufficiency of an answer are 
abolished. But if an answer set up an affirmative 
defense, set-off or counter-claim, the plaintiff 
may * * * test the sufficiency of the same by 
motion to strike out. If found insufficient but 
amendable, the court may allow an amendment 
upon terms, or strike out the matter." 

Appellants make no point in respect to the action of 
the lower Court in not providing opportunity for amend¬ 
ment of the answer, and, in fact, they could not very w*ell 
so do, because it is of record that theft* first answer was 
struck out, with leave to amend (R. 16), and that they 
thereupon amended their answer, the answer now* before 
this Court being their "amended joint answer.” Know¬ 
ing that their first answer was struck out for its insuf¬ 
ficiency, and with the opportunity to amend, they did 
not. and could not. present a case in their answ*er which 
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was not vulnerable for its insufficiency. If they could 
have alleged any further or different facts to support 
their amended joint answer, they unquestionably would 
have done so. Furthermore, they did not seek further 
leave to amend, but rested on the decision tjtriking out 
this answer, and took this appeal therefrom.! 

Appellants' brief (p. 2), states: “The case having been 
disposed of upon plaintiff's motion to strike out the de¬ 
fendants' answer, the facts set up in that answer, as in ell 
(is the averments of the bill <ulmitted. or not denied by 
the answer, must, of course, for the purpose^ of this ap¬ 
peal. he reyarded as true ." This proposition is correct, 
with the qualification, however, that the faetjs alleged in 
the Bill, which are neither admitted, denied] or explain¬ 
ed in the answer, or alleged in the answer as not being 
within the knowledge of appellants, are also “deemed 
confessed—are admitted. (Eq. Buie 34 of the Court 
below.) 

While appellants' said pleading under the present 
Equity rules is termed an “answer," under the former 
Equity rules it would have been, and it is now in effect, 
a “cross-bill" filed by appellants against appellee. In 
effect now, and for the purposes of this appeal, appel¬ 
lants’ pleading, is a Bill in equity filed against appellee, 
and appellee's pleading is in effect a demurrer to the 
same. This brings us to appellants’ contention that the 
facts contained in tlieir pleading present a sufficient case 
for the equitable relief sought by them. 

ARGUMENT 

I 

Appellants' answer was struck out on account of its 
insufficiency as matter of law. The argument in appel¬ 
lants’ brief (p. 6), asking this Court to reverse the 
action of the lower Court in sustaining appellee’s de 
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mm-rer r<» the insufficiency of appellants’ answer as mat¬ 
ter of lair . is subdivided into two heads, but in faet pre¬ 
sents for consideration three contentions: 

APPELLANTS’ CONTENTIONS. 

Ht’Kt. I hat. as between appellants and defendant 
Ilijrht, appellants have tin* superior equity in the fund. 

Second. That appellee's Bill does not present a case 
for equity jurisdiction. 

Third. That, as between appellants and appellee, 
appellee's equity or trust in the fund should lx* sub¬ 
ordinated to appellants’ claims. 




APPELLEE’S REPLY. 

Appellee replies that appellants’ pleading is insufficient as 
matter of law. and replies to appellants' contentions in their 
order as follows: 

FIRST. That the question as to priority of the claims of 
appellants and defendant Hight to the fund, is INSUFFICIENT, 
not cognizable in equity, immaterial, a moot question, and can 
not be raised on this appeal. 

SECOND. That appellee's Bill unquestionably presents a 
case for equity jurisdiction, and that appellants can not demur 
to the Bill for the first time in an appellate Court. 

THIRD. That appellants' claim in the fund is not cognizable 
in equity, or. at all events, not as against the appellee: and that, 
if appellants' claim is cognizable in equity, then, as between 
appellants and appellee, the appellee has the paramount equity 
or trust in the fund. 

FOURTH. That appellants’ above-stated three contentions 
all assume that appellants' alleged claims in the fund are cog¬ 
nizable in equity, and that, before this Court should be called 
upon to decide any question of priority of appellants' claims, 
appellants must first show that their claims in the fund are 
cognizable in equity. 


/ 
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Appellee will now take up for discussion each of its 
above stated Four Replies to appellants’ contentious, in 
their respective order. 

FIRST I 

EQUITY IN THE FUND AS BETWEEN APPELLANTS AND 

HIGHT. 

Appellee first replies that appellants' pleading is in¬ 
sufficient—that before this Court should be called upon 
to decide any question of priority of appellants' alleged 
claims to the fund, appellants must first show that those 
claims are cognizable in equity. Appellee’s Third and 
Fourth Replies, pp. 19-62 hereof, clearly establish that 
appellants’ alleged claims are not cognizable in equity. 

Appellee does not feel that it is encumbent upon it 
to answer, in detail, this first and immaterial contention 
of appellants, namely, that their equity in the fund is 
superior to Might's. Appellee holds no brief for either 
side on that contention, because appellants] brief (p. 
7) admits that this contention leaves "out of consid¬ 
eration * * * fj l€ supposed equities of the appel¬ 

lee .” The sophistry of this first contention on the part 
of appellants is. therefore, apparent. It isjs manifest 
that, if appellee’s equity in the fund is superior to any 
supposed equity of Might, and is likewise Superior to 
any supposed equity of appellants,—if appellee’s equity 
in the fund is superior to all other supposed equities,— 
then, even conceding that appellants have an equity su¬ 
perior to that of Hight, such concession does not de- 

| 

stroy the priority of appellee’s equity over appellants’ 
equity. Therefore, the real question on priority is: 
As between the appellants and the appellee, who has 
the superior equity in the fund? Appellants should not 
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lx* permitted to obscure the issue by presenting on this 
appeal another and immaterial issue as to the priorities 
of the respective equities of Higlit and appellants. 

It being admitted from appellee's Bill and appellants' 
Answer that appellee's total claim against Higlit is 
about three times the amount of the entire fund in¬ 
volved herein, it would be a vain and useless thing for 
the Court to undertake to decide the moot question of 
priority as between appellants and Hight. If appellee 
has a priority of trust over both, then the entire fund is 
impressed with its trust, and there is no fund, or part of 
fund, left for the other two rival claims. 

Appellants' answer (R. 19) recognized the situation 
in that its only allegation as to priorities of trust be¬ 
tween tin* parties to the cause is as follows: “These de¬ 
fendants are entitled to have paid out of said balance 
the respective amounts due them * * * before any 

portion of said balance should be applied to compen¬ 
sate the plaintiff." And also see the argument in appel¬ 
lants' brief. 

That, as between Higlit and the appellee, the entire 
fund in question is impressed with a trust in favor of 
appellee, is clearly shown in appellee’s brief filed in the 
main appeal in this case.—that of Hight v. this ap¬ 
pellee. Case No. 3085, now pending in this Court,— 
and it is also shown in said brief that, if the fund in¬ 
volved had been three times the amount it is, it would 
have taken all of that three times amount to satisfv 

fcs 

appellee's claim against Hight. Therefore, there can 
be no issue for determination on this appeal of these 
appellants, intervening defendants below, as to whether 
or not Hight was entitled to any of the fund involved 
as against the appellee, or as to whether or not, after 
appellee's trust in the fund was satisfied, Hight’s claim 
to any then remaining balance of the fund should be 
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subordinated to appellants' equity, but the sole priority 
presented for determination is: As between the appel¬ 
lants and appellee, who is entitled to the priority of trust 
or equity in the fund in question. 


SECOND 


THE BILL MAKES OUT A CASE FOR EQUITABLE RELIEF. 

Although the Record discloses that appellants never 
attempted to raise in the lower Court any question as to 
the right of appellee to be heard in a court of equity on 
the facts alleged in its Original Bill, and that appel¬ 
lants, after obtaining leave to intervene below as parties 
defendant (R. 15), filed their answer (R. 16-20) with¬ 
out making any such contention previous thereto or 
therein, and their single assignment of error (R. 25) 
makes no such contention, yet their brief (p. 6,!) et seq.) 
on this appeal contends that appellee’s remedy “is at law 
and not in equity,’’ and cites one text-book and two cases 
thereunder. j 

Appellee replies to this new contention Of the appel¬ 
lants, which has thus been raised in the Appellate Court 
for the first time, as follows: 

First, that the text-book cited by appellants does not 
bear out their contention, and the two closes have no 
application to the situation presented by thb Bill in the 
case at bar, viz: 

In quoting from Bispham on Equity Jurisprudence, 
Sec. 200, appellants neglect to quote the pertinent con¬ 
cluding language of said action, and also tjie following 
section, namely: 


“Sec. 200 * * * Where from tiny circum¬ 
stance whatever, as for mere discovery alone, 
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chancery lias once obtained jurisdiction, it will 
go on and do complete justice in the ease. 

“See. 201. As the jurisdiction of equity em¬ 
braces (with the qualifications already stated), 
fraud of all kinds, it affords relief in many in¬ 
stances in which no grounds for redress whatever 
exist at law. In such cases, therefore, its juris¬ 
diction is exclusive, and the only remedy which 
the injured party can have is by bill in equity. 
Thus, a great many transactions are /ire-sinned 
to he fraudulent in equity which are not so in law, 
where the rule is that fraud must be proved, and 
cannot be presumed. In equity fraud may be 
inferred from attendant circumstances; it may 
be presumed from the subject-matter of the con¬ 
tract; or from the relation of the parties: * * *” 
See also Sections 205, 214, 215, 21S. 

In the case of Insurance Co. v. Bailey, 13 Wall. 616, 
cited by appellants, the Insurance Co. tiled a bill in 
equity for tin* delivery up and cancellation of a policy 
of insurance it had issued to defendant on his alleged 
fraudulent representations, and the hill was “dismissed, 
without prejudice” because the fraudulent representa¬ 
tions were a good defense to any action brought by 
the defendant on the policy, and there was no allegation 
that the holder of it meant to assign it, and because suit 
at law on tin* policy had, in fact, been instituted after 
the tiling of the hill in equity. 

And, the case of Curriden v. Middleton, 232 U. S. 633, 
cited by appellants, involved a patent, and the alleged 
fraudulent formation of a company in regard to exploit¬ 
ing the same, and the Court, while holding that mere 
complication of facts alone and difficulty of proof are 
not a basis of equity jurisdiction, and that the proper 
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remedy for damages caused by fraud and deception is 
an action at law, was very careful to also state that in 
the case there before it “there is no attempt to follow a 
specific fund or to establish a trust." Quite different 
from the case at bar. 

Second, appellee replies that the statements in appel¬ 
lants’ brief i p. 6, 9-10) in speaking of the facts in the 
instant case, such as: 

“The relief sought by the plaintiff being merely 
damages for an alleged breach by Hight of his 
contract, its remedy is at law and not in equity,” 
etc.; 

and 

“the only remedy sought by the plaintiff being 
damages for the supposed breach by Hight of his 
contract,” etc.; 

and 

“the plaintiff is not claiming any specific equity in 
the fund in controversy,” etc.; 

and 

and the quotation of only one of the many pray¬ 
ers of the Bill, 

are so erroneous, misleading and directly contrary ter 
the facts alleged in the Bill and admitted by appellant’s: 
answer, and so absolutely at variance with what this 
Court in Hight v. Richmond Park Impr. Co., 45 App. 
D. C. 583, has already authoritatively stated to be the 
facts and purpose of this same Bill (as more fully shown 
in appellee’s brief filed in this Court in the appeal by 
the principal defendant, Hight, Case No. 3082 now pend¬ 
ing in this Court), that appellee does not deem it neces¬ 
sary to do more here than simply to refer to its other 
said brief, pp. 4-9, 55-63. j 
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Third, appellee replies that appellants* argument on 
their present contention, that appellee's Bill does not 
present a case for equitable relief, is so fully refuted by 
appellee’s other said brief (in said Case No. 3085), that 
it is only necessary, in addition thereto, to call attention 
here to the fact that appellants* argument on this point, 
being an attack on the jurisdiction of the equity Court 
below to entertain the Bill, is in effect a demurrer, or 
motion to dismiss under the present rules, and, there¬ 
fore, it is interposed too late, tin* appellants having an¬ 
swered the Bill without reserving the point in their 
Answer, or more properly raising it before answering; 
see Kq. Rule 32 of Supr. Ct„ I). C.; U. S. Trust Co. v. 
Blundon, 42 App. I). C. 500, 50(5-7; and what was said in 
Tyler v. Moses, 13 App. D. C. 428, 443: “The rule as 
stated in 1 Daniell's Chancery Practice, 555 * * * if 
a defendant in a suit in equity answers and submits to 
the jurisdiction of the Court, it is too late for him to ob¬ 
ject that the plaintiff has a plain and adequate remedy 

at law. This objection should be taken at the earliest 
opportunity/* 

Fourth . appellee replies, that appellants having re¬ 
quested and obtained leave, over the objection of appel¬ 
lee. to intervene as parties in this cause I not having been 
served with process to appear, but appearing as volun¬ 
tary parties in this cause) they are hardly in a position 
to raise in an appellate court, or even in the lower Court, 
any question as to the jurisdiction of the Court to enter¬ 
tain the Bill. 


Therefore, appellants are limited to their contention 
of record, namely, the sufficiency of the answer as matter 
of lair. 


> 
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THIRD 


APPELLEE’S TRUST IN THE FUND IS SUPERIOR TO 

APPELLANTS’ CLAIMS. 

Appellants’ third contention is that appellee’s trust or 
equity in the fund should he subordinated to appel¬ 
lants' claims. Appellee demurred below (R. 21) to ap¬ 
pellants’ answer as being insufficient in j law , on the 
grounds, among others, that appellants' claims are not 
cognizable in equity, and renews its demurrer in this 
Court, under its Fourth Reply, pp. 54-62 hereof. 

Appellee respectfully submits that its trust or equity 
in the fund is paramount to appellants' claims, even if 
it be conceded (which appellee does not admit), that a 
court of equity has jurisdiction to entertain said claims. 
And appellee further submits that, even if said claims 
of appellants are cognizable in equity, the decree of 
the lower Court should not be reversed, because if ap¬ 
pellee's trust or equity in the fund is paramount to ap¬ 
pellants' equitable claims therein, then appellee’s right 
to the entire fund is exclusive,—its trust or equity in 
the fund is co-extensive with the amount of the entire 
fund, because, if the amount of the fund had been three 
times the amount it is, it would have taken all that 
three-times amount to satisfy appellee’s tj-ust or equity. 
If appellee’s trust is superior to appellant^’ claims, there 
is no part of the fund left for appellants. Therefore, 
the lower Court’s ruling can be sustained upon either 
one of two grounds, without the necessity of a decision 
by this Court on the other; namely, first, if appellants’ 
claims are not cognizable in equity, there is no basis for 
a ruling by this Court on the question of priority of 
equity in the fund as between appellants and appellee; 
and, second, if appellee’s trust or equity in the fund is 
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paramount to appellants' claims therein, then there is 
no necessity for this Court to <lo a vain and useless thing, 
decide a moot question,—to decide whether or not the 
lower Court did or did not hold that appellants' claims 
were cognizable in equity, and reverse the decree if 
this Court is of opinion that the lower Court held the 
claims were not cognizable, and that such ruling was 
erroneous. If appellee's trust in the fund is superior to 
that of appellants* therein, there is no fund left for 
appellants' equity. The situation presented on this as¬ 
pect is analogous to a sale under a first trust, where 
there is also a second trust on the property, and the 
sale results in a deficiency under the first trust. The 
holder of the second trust notes no longer holds a trust 
on the property, the security has been exhausted by the 
first trust. 

A nf/lo-A mcrican Assn. v. Campbell, 13 App. D. C. 581. 

We will show, however, that appellee’s trust is para¬ 
mount to appellants' claims. 

The sole argument advanced by appellants in support 
of their contention ( that the fund involved herein “is a 
trust fund in favor” (It. 19) of appellants, or, more cor¬ 
rectly, the contention advanced in their brief (p. (5), 
that the said fund should be impressed with a priority 
of trust or equity in their favor paramount to a trust or 
equity in favor of appellee), is that, under the decision 
of this Court in the case of Anglo-Amer. Assn. v. Camp¬ 
bell, 13 App. D. C. 581, the lower Court erred in striking 
out their answer; in other words, that the lower Court 
erred in holding their pleading did not present a suf¬ 
ficient case to establish a priority of trust or equity in 
the fund involved in this appeal as against the appellee. 

It will not escape attention that, while the fund be- 
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low, which was tied up and conserved in the hands of 
the defendant New Amsterdam Casualty Company, 
amounted to $9,264.62 (II. 23, 24), the amount of the 
fund involved on this appeal is $6,667.78, because out of 
the total amount of said $9,264.62 ( as stated in appel¬ 
lants’ brief, p. 8), “the Maryland Title Company, which 
made the loan, and the New Amsterdam Casualty Com¬ 
pany, the surety, have been satisfied in full, (is appears by 
the Stipulation of Counsel” (R. 23). Therefore all ques¬ 
tions as to any claims of the defendants, tjhe Maryland 
Title Company, the Casualty Company, and Raleigh 
and Buck, trustees, under the first deed of trust, have, 
under said Stipulation, been eliminated from this ap¬ 
peal ; and any possible claims of defendants Valentine 
and Karr were eliminated by the decrees pro confesso 
ajrainst them which were made final in the Final Decree 
(R. 24) without any appeal having been taken by said 
two defendants, and the defendants Edmunds and 
Kemp, trustees under the second deed of trust, have 
acquiesced in the Final Decree as it impresses a trust 
upon the fund in favor of the appellee, the beneficiary 
under said second deed of trust. Therefore, the only 
parties in this Court interested in the fund in both the 
appeals now pending (this appeal and case No. 3085) 
are the appellants here, the appellant flight in the 
main appeal, and the appellee here which is likewise 
the appellee in Might's appeal. And, oil this appeal, 
the sole question for determination is. as hereinbefore 
stated: As between the appellants and the appellee, 
who is entitled to the priority of trust or equity in the 
fund ? 

The case of Anylo-Ainer. As*n. r. Co in phell . 13 App. 
581, (hereinafter called the Assn, case) is the only 
authority relied upon in appellants' brief , and, there¬ 
fore, when the appellants insist, as they do, that tin 1 facts 




in the case at bar bring them within the benefit of that 
decision of this Court, the first step in reaching a con¬ 
clusion on their appeal is to see whether or not a case 
of the same ‘‘special circumstances" as there existed is 
presented here. Such an analysis is especially import¬ 
ant since that case was somewhat unusual in that it was 
absolutely without precedent directly in point, in hold¬ 
ing that its facts or circumstances entitled the pre¬ 
vailing party to a trust or priority of trust on the fund 
therein involved, and seemed to be in the teeth of the 
statutory provisions of the Mechanics’ Lien Law. Mr. 
Justice Shepard, in delivering the opinion in that case, 
after having summed up “‘the special circumstances dis¬ 
closed in the evidence" (p. 599), and “‘tin* special circum¬ 
stances relied on to create the trust,” was verv careful 
to announce (p. 604) that: 


“The researches of counsel, likewise on- own. 
have failed to discover any decision directly in 
point to guide us in reaching the conclusion at 
which we have arrived in this case,” 


and to state that the facts in that case were “novel:' 

The opinion of Mr. Justice McCoy, filed in this cause 
below (Ii. 22) shows that all of the “special circum¬ 
stances” of the Assn, case do not exist in the case at bar. 
If Mr. Justice McCoy was correct in so finding, then his 
action (Ii. 24) in striking out appellants’ amended joint 
answer was likewise correct, and should be sustained 
by this Court. 

In other words, unless oil of tin* essential “special cir- 
cum staiices" relied upon by the prevailing party in the 
Assn, case are present in tin* case at bar (and we respect¬ 
fully submit that we will show that they are not), and 
unless farther there are no facts present in the case at 
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bar which, if present in the Assn, case, would have de¬ 
feated the party who prevailed there on account of the 
absence of such facts (and we respectfully submit that in 
the case at bar such facts are present which were not 
present in the Assn, case), then the case at bar does not 
come within the decision of the Assn, case to the extent 
of supporting appellants' contention, but,j on the con¬ 
trary, the Assn, case, if applicable at all here, clearly 
supports appellee's contention. 

Therefore, let us now analyze the Assn. Case and the 
case at bar, and then make a comparison ofj the facts, in 
order to see that all the essential “special ciycumstam es 
of the Assn, case are not present in the case at bar, and 
that hence the Assn, case is not controlling here to the 
extent of sustaining appellants' position, but, on the con¬ 
trary, if applicable here at all, it supports appellee’s 
position due to the facts which exist heife and which 

did not exist in the Assn. case. 

A thorough analysis of the Assn, case requires a care¬ 
ful examination of the printed Transcript of Record filed 
therein in thin Court, in addition to a consideration of 
the facts and law as set forth by this Court in its opinion 

in that case. 

First of all, let us see who were all the parties in the 
Assn, case as compared to all the parties in the instant 
case, and what was the res, or fund, involved in each case. 

Tn the Assn, case, the original bill in eqjuitv was filed 
bv Campbell, a material man who had filed Notice of 
Mechanics’ Lien on the realty involved, find who there 
occupied the status attempted to be occupied here by 
the appellants (although the appellants here have not 
filed any Notices of Liens'). The Bill was filed against : 

J 

The defendant Leo (who occupied there a somewhat 
analogous but not precisely similar status as 
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llight here | Valentine being a “straw-man” for 
Hight].) 

The defendant Anglo-Amer. . 1 ssn. (which occupied 
there a somewhat analogous but not precisely 
similar status here as the Maryland Title Co., 
or Karr); 

The defendant « Xeicman d- Mercer (who occupied 
there a somewhat analogous, but not at all 
similar, status as the appellee here) ; 

The four <lcfendant trustees (under the first and sec¬ 
ond deeds of trust, respectively, as the four de¬ 
fendant trustees here) : 

but there was no party in Assn, case in the status simi¬ 
lar or analogous, to the defendant Casualty Com¬ 
pany here. Also, there the fund ($3,000) was in the 
possession of and was retained by the beneficiary under 
the first deed of trust, tlx* Anglo-Amer. Assn., out of 
the total amount ($46,500) it had agreed to loan, and 
for which amount it held the recorded first deed of trust 
on the property involved. Here, the fund, although 
arising under the proceeds of the first deed of trust on 
the property involved, has not been retained by the 
beneficiary . of tlx* first deed of trust, but, on the con¬ 
trary, has been /an ted with by said beneficiary, and is 
in the hands of the Casualty Company. 

Having before us this skeleton outline of the Assn, 
case as compared to the case at bar, let us now see 
what facts in the Assn, case may be said to correspond 
with similar facts in the case at bar. 

In the Assn, case, Newman & Mercer deeded certain 
real estate to Lea. and Lea immediately executed a first 


v 
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deed of trust on the said realty to secure the Anglo- 

Amer. Assn, a building-loan of $46,500, and Lea then 

executed a .second deed of trust on said realty to secure 

his vendors, Newman & Mercer, in the sum of $6,157, 

“part, of the purchase price” of said realty.® The deed 

and the two deeds of trust were recorded before any work 

was commenced on the houses which were erected on said 

real tv. 

•/ 

The first deed of trust was a building-loan and was 
borrowed by Lea for the purpose of constructing five 
dwellings on said real estate. 

0 I 

Campbell was a materialman who had furnished lum¬ 
ber, etc., for the construction of said houses, for which 
he had not been paid in full. Campbell, in contracting to 
furnish said material, knew that the first trust was a 
building-loan negotiated by Lea for the purpose of pay¬ 
ing for the houses to be erected by him. That is, said 
money was borrowed by Lea to pay for labor and ma¬ 
terials used in building said houses, and Campbell knew 
of the loan contract before furnishing said material, and 
was promised by Lea that the loan was to be used for 
said purpose, and Campbell relied on this promise as the 
basis of credit to Lea; that the Anglo-Amer. Assn., in 
making the loan, knew that it was being negotiated for 
the purpose of constructing the houses, and that the 
proceeds of the loan were to be applied to the payment 
for materials and labor used in said houses; and the 
party, against whom priority of trust in tne fund was 
sought, possessed the same knowledge. 

The houses were completed; and there was a certain 
fund arising out of the proceeds of the first trust loan 
in the hands of one of the parties defendant, which fund 
Campbell sought to impress with a priority of trust in 
his favor for the payment of his unpaid bill for material. 

Having now a general outline of the Assn, case, and 






having seen that, on first impression, it would seem to 
support appellants' claim for priority in the fund in¬ 
volved herein, let us now take up some of the essential 
differences between that case and the case at bar, which 
differences clearly show that the Assn, case can not 
bo cited as authority supporting appellants’ contention 
that, as between appellants and appellee, appellee’s 
equity in tin* fund should lx* subordinated to that of 
appellants. 


4 

A 



DIFFERENCES 


BETWEEN THE ASSN. CASE AND THE CASE AT BAB. 

1. Priority of trust not sought against same party in the 
Assn, case as here. 

2. The second trust in the Assn, case was paid, bijit in the case 
at bar no part of appellee’s second trust has j been paid. 

3. In the Assn, case the houses cost the full amount of the 
building loan, but in the case at bar the houses cost con¬ 
siderably less than the full amount of the building loan. 

4. In the Assn, case the materialmen had filed Mechanics’ 
Liens, but in the case at bar the materialmen have not 
filed such Liens. 

5. The contracts of the materialmen to supply material in the 
Assn, case are not similar to the contracts of the material- 
men in this case. 

6. The agreement to subordinate the purchase money trust 
to that of the building loan in the Assn, casej is not at all 
similar to the agreement in the case at bar. j 

7. The contract between the lender and the borrower of the 
building loan in the Assn, case is not similar! to such con¬ 
tract in the case at bar. 

8. In the Assn, case, the party who claimed priority in the 
fund as against the materialmen had previously thereto di¬ 
rectly disbursed the building loan to the materialmen; but 
in the case at bar the appellee has had no dealings, directly 
or indirectly, with the materialmen. 

9. The fund involved in the Assn, case was not p.t all similar 
to the fund involved in the case at bar. 

Let us now take up eaeh of these differences between 

the two eases, as set forth above, and see tliat they are 

borne out by the facts and circumstances appearing of 

record in the two cases. 
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1 . 

PRIORITY OF TRUST NOT SOUGHT AGAINST 

THE SAME PARTY HERE AS IN THE ASSN. 

CASE. 

4 

In the Assn, case the contention of priority was be¬ 
tween the materialmen and the lender of the first trust 
building loan, and it was held that the materialmen 
were entitled to priority of trust in the fund as against 
the said lender. ■» 

Here tin* dispute as to priority is between the appel¬ 
lants, material men, and tin* appellee, the beneficiary 
under the recorded second deed of trust. 

And, in this connection, if it should be said, notwith- \ 

standing what is set forth hereinbefore on pp. 13-15, 
that the dispute on this appeal is not only as to whether 
appellee's trust should be subordinated to the claim of 
appellants, but is also as to whether Hight's claim 
should not likewise be subordinated to that of appel¬ 
lants, it is well to here recall that the precise conten¬ 
tion of appellants* answer (R. ID) is, viz.: “These de¬ 
fendants are entitled to have paid out of said balance 
the respective amounts due them * * * before any 

portion of said balance should be applied to compensate 
the plaintiff." 

Turning again to the discussion of the difference 
as to parties mentioned above, we see further that, in 
the Assn. case, the party against whom priority of trust 
in the fund was allowed, was not only the lender of the 
first trust building loan, but was the party who had in 
his possession, and was retaining a part of the total 
amount of the loan he had agreed to advance as a build¬ 
ing loan. From the reasoning of the opinion in that 
case (p. <;00>. it is readily seen that, since the houses 
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bad been completed and had cost $46,590, the full 
amount of the building loan, the lender |of that loan 
could not in equity complain of the material men being 
paid out of that part of the said loan which it still had 
retained in its hands. All that the lender was entitled 
to was to have completed houses costing the full amount 
of the sum it had agreed to loan, because if the houses 
cost the full amount of said loan the lender was receiv¬ 
ing thereby all the security for the loan! to which it 
was in equity entitled, and it would have been inequit¬ 
able to allow lender to have not only the full measure 
of the agreed security for its loan, but alsojto keep back 
part of the loan. 

I" the ease at bar, however, on the admitted facts, 
the appellee has not only never had in its possession or 
control any part of the first trust building loan, but it 


‘lid not receive the full measure of the agreed security for 
its second trust notes. The appellants admit (B. IT) 
the lsth paragraph of appellee's Bill, and the conclusion 
of said 18th paragraph (E. 10) is the allegation that 
there is in the hands of the Casualty Company a certain 
sum of money, being part or balance of the first trust 
building loan of $48,000; that is, the fund herein in¬ 
volved, and which fund “IS CONSIDERABLY IN 
EXCESS OF THE AMOUNT ACTUALLY BEQUIE- 
ED TO COMPLETE SAID HOUSES” (E. 10). The 
significance of this admission, when taken into consider¬ 


ation with the other facts in the case, is at once appar¬ 


ent, namely: Said 18th paragraph of the Bill was in 
reference to all 12 houses, and likewise paragraph 12 
of the Bill (B, 6) was in reference to all 12 houses. By 
their admission in the 12th paragraph of the answer (B, 
17) appellants admit that all 12 houses are completed, 
and, therefore, have admitted that the fund| in question 
is not only in excess of the actual cost of the ten houses. 






for which they supplied materials, hut also iu excess of 
all 12 houses. While their answer (parg. 33. R. 19) 
alleges that the fund in tin* hands of Casualty Company 
on account of the building loan for ten houses is $4,975, 
they further admit by tin* Stipulation of record (II. 23) 
that the total amount in the hands of the Casualty Co. 
on account of all 12 houses was $9,135.52. Therefore, 
the appellant* liarc admitted that the ten house* at any 
rate cost no more than $40,000 less $4,975. or no more 
Ilian Sd.dO.h~d) each, and that the other tiro house* at any 
rate cost no more than $8,000 less $9,135.52 minus $4,975. 
or no more than S'/..02.0.75 each; or, taken another way. 
if said $9,135.52 is to be taken as applying to all 12 
houses equally, then at any rate, the appellant* hare ad¬ 
mitted that each of the 12 house* cost no more than 
$48,000 less $9,135.52. or no more than $d.d22.0 'i each OK 
LESS THAN THE CHEAP COST ($3,550 each) 
CHARGED IN THE BILL. 

Tin* appellants have also admitted by the 4th and 
5th paragraphs of their answer i K. 10 ), that the agree¬ 
ment referred to in the fourth paragraph of the Bill 
i see Exhibit A; R. 12-11) was executed between the 
appellee and the defendant Hight, and that appellee's 
land was obtained by Hight “upon the terms" l R. 10) 
mentioned in said agreement, namely, upon the condi¬ 
tions. among others, that said land was conveyed to 
Hight “free of encumbrance." and that Hiyht , in plac¬ 
ing a first deed of trust building loan on each of the 
twelve subdivision lots was hound by the. limitation 
that each huildiny loan for each lot should “not exceed 
four-fifths of the cost of the contemplated improve¬ 
ments:' In other words, if Hight borrowed a $4,000 
building loan on each lot, then, under the agreement, 
he was to put on each lot a house costing at least $5,000. 
which meant that in addition to the amount of the build- 
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ing loan Higlit was to place in each house, out of his 
own money, at least one-fifth of the total Cost of the 
house. Now, even if it he said (which appellee does not 
admit), that the said admissions of appellants as to 
the execution of said agreement and the obtaining of 
the land by Higlit “upon the terms therein inentioned" 
(It. 1(>), do not have the effect of admitting that ap¬ 
pellants knew about this agreement between appellee 
and Higlit at the time appellants contracted! to supply, 
and in supplying, materials for the houses, nevertheless 
appellants are forced to admit that they did know, at 
said time of so contracting and supplying, that the 
first deed of trust to secure Karr in the sum of $48,000, 
and the second deed of trust to secure appellee in the 
sum of $20,842.50 “purchase money," were both of rec¬ 
ord, because the mere recordation of the same (R. 5-6, 
10) was sufficient notice to bind them with knowledge 
of the recordation of those conveyances and their con¬ 
tents. The appellants further admit (R. if) that the 
erection of the houses was commenced subsequent to the 
recordation of said conveyances; in other words, the 
first and second trusts were recorded before!appellants 
supplied <tup materials for the houses. The appellants 
further admit (R. 18) that before supplying any ma¬ 
terials for the houses they knew that said first trust of 
$48,000 was a bitildini/ loan , secured $4,000 on each of 
the twelve lots, and that they knew about tjie negotia¬ 
tion of said loan. (R. 5, 9, 17-19.1 

It is respectfully submitted that, before supplying 
materials for the houses, the appellants had actual 
knowledge that each lot was burdened with a first trust 
building loan of $4,000, and were charged With knowl¬ 
edge that all twelve lots were burdened in addition with 
a second trust to secure appellee $20,S42.50 “purchase 
money” and appellants should be held by this Court to 







be charged with what should have naturally, and must 
have, suggested itself to appellants' minds, namely, that 
there was some sort of an arrangement or agreement be¬ 
tween appellee and Hight whereby appellee had agreed 
to subordinate its "purchase money” trust to that of the 
building loau.-i—that, even if appellants did not at that 
time know all the details or precise conditions of that 
agreement, they should, at least, be charged with the 
knowledge of the existence of some sort of an agree¬ 
ment of that nature, and further charged ( especially 
in view of their admitted knowledge that the first trust 
was a building loan), with a knowledge or realization 
of the terms of such agreement at least to the extent that 
thev must have known or realized one of the terms of 

m, 

such agreement must have been that appellee’s secur¬ 
ity under its second trust was to be improved with 
twelve buildings, each costing at least the full amount. 
#4,000, of the first trust building loan for each lot. 
The Transcript of Kecord in the Assn, case does not con¬ 
tain the agreement in that case, nor any reference to 
it, and yet this Court easily inferred (p. 585) : 

"There was some arrangement, the particulars 
of which do not appear, by which Lea’s grantors 
agreed to postpone the lien for the remainder of 
the purchase money to that in favor of the Asso¬ 
ciation: and in accordance therewith the dates of 
their notes and trust deed were given as before 
stated.” 

It follows, therefore, that appellants, in asking that 
their unpaid bills for materials be given priority over 
appellee’s trust, are asking a court of equity, the court 
of conscience and arbiter of equitable claims, to give 
them the priority of equity before appellee’s trust in 
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a fund derived out of appellee's land, notwithstanding 
the fact that appellants, before supplying said ma¬ 
terials, knew that the property was subject to a first 
trust of $48,000 and a second trust of $20,842.50, and 
must be presumed to have known that the vendors of 
the said land had subordinated their trust to that of 
the first trust on the agreement that each of the twelve 
lots was to have an improvement thereon costing at 
least $4,000, and notwithstanding, further, ^liat appel¬ 
lants, in pressing their claim, admit in the same plead¬ 
ing that the improvements on each lot cost either less 
than $3,502.50 or less than $3,322.04 l defending on 
which way their admissions are taken),—or, taking the 
figures more favorable to appellants,—the j appellants 
admit that the total amount of the building loans for 
the ten houses, for which appellants supplied part of 
the materials, exceeded the actual cost of said ten houses 
by more than $4,975—said $4,975 being | the exact 
amount which appellants say in their answer is in the 
hands of the Casualty Company, and being the fund 
which appellants say should be used for their unpaid 
bills for materials rather than impressed with a trust 
in favor of the appellee, whose security for its second 
trust notes has been depreciated for said ten houses 
more than said $4,975, according to appellants' own ad¬ 
missions, and whose security, as a matter of fact, was 
depreciated in addition thereto by the sum of $10,000 
due to the fact that Hight never used in said houses 
$1,000 each over and above the amount of the building 
loans as he had agreed to do. 

The appellants allowed Hight to have received on or 
before April 28, 1916, on account of the building loan 
for said 10 houses more than sufficient to fully complete 
the same, and from then, without at any time filing 
Notices of Liens or endeavoring to avail themselves of 
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tin- provisions of iln* Mechanics Lieu Law, and with 
knowledge of the above-mentioned facts, waited until 
after June 11), 11)1(5, when the houses were sold at fore¬ 
closure under the first trust, to appear in this case for 
the first time on June 2(5, 11)1(5, and ask the Court to 
give them the fruits of appellee's diligence—the fund 
which had been conserved since April 28, 191(5, by the 
injunctive relief granted at the instance of appellee. 

It is respectfully submitted that the appellee in the 
case at bar does not stand in the same position, or status, 
as the defendant Association in the Assn, case, and that 
(Ik* ruling of this Court (in there holding that the ma¬ 
terialmen had an equity in the fund there involved su¬ 
perior to the defendant Association, the lender of the 
money which was retaining the fund), does not support 
appellants' contention in the case at bar that, as between 
the appellants and the appellee, the appellants have a 
prior equity in the fund, but, on tin* contrary, by the 
doctrine of equitable estoppel therein laid down, sup¬ 
ports appellee's priority of equity or trust in the fund. 

•> 


THE SECOND TKCST IN THE ASSN. CASE WAS 
PAID, BET IN THE CASE AT BAB, NOTHING HAS 
BEEN PAID ON THE SECOND TIU’ST HELD BY 
APPELLEE. 


In making a comparison of the Assn, case with the case 
at bar, and after seeing that the Court in the Assn, case 
held that the “special circumstances" in that case con¬ 
stituted an equitable estoppel operating against the ben¬ 
eficiary of the first trust, the next question that natural¬ 
ly arises is, What was the ruling of the Court as to pri¬ 
ori tv in the fund as between the materialmen and the 
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beneficiary under the second trust? This inquiry is a 
pertinent one, because in that case the beneficiary and 
the trustees under the second trust were named as 
parties defendant to the cause, and yet the opinion of 
this Court makes almost no mention of the beneficiary 
under the second trust. It is thought that] an explana¬ 
tion of the relation of the holder of the setjond trust to 
the fund there involved, will conclusively dispose of 
appellants' contention on this appeal. Fr^nu an exam¬ 
ination of the Transcript of Record, it appears that in 
the Assn, case, the pleadings of all the materialmen (the 
original bill of complaint, and the intervening petitions ) 
were all framed on the assumption that the second trust 
had hern paid, but not released of record, and the said 
pleadings seem to be also predicated on the theory that 
the materialmen would not have an equity in the fund 
superior to that of the second trust unless the second 
trust had been paid, as may be seen from the following- 
excerpts from the pleadings (the references to pages 
of Record being to the Assn, case Record )|: 

('ampbelVs original hill of com plaint (R. 6) : 
“Your complainant upon information and belief 
avers that the indebtedness secured by the ( sec¬ 
ond) deed of trust * * * has been fully paid 
to the persons entitled thereto, but has not been 
released of record; therefore, your complainant 
charges and avers that his lien should be satisfied 
and paid in preference to said satisfied deed of 

Intervening Petition of one Johnson, material¬ 
man (R. 13) adopts allegations aiid prayers of 
original Bill, and then alleges: “Your petitioner 
says that the trustees * * * under * * * 

the second deed of trust, have advertised the 
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property for sale; * * * that your peti¬ 
tioner * * * avers that the indebtedness 
secured by the said second deed of trust 
lias been fully paid, and that notwithstand¬ 
ing such payment the said property is now offered 

for sale and is to Ik* sold in order that thev may 

• •/ 

relieve said property <>f your petitioner's lien, 
as well ;ts other liens, hut ns your petitioner is 
advised and believes, and therefore avers, that 
any such sale will he null and void, for the reason 
that no default has occurred in payment of the 
indebtedness secured by said second deed of trust', 
but, on the contrary, the same lias been fully 
paid." 

Aiixircn of Lea l It. 23) : “This defendant says 
that since the filing of said bill the hereinbefore 
described real estate was advertised for sale by 
* * * trustees under the said second deed of 
trust, and at said sale said property was bid in 


* * * AND FOR A SUM SUFFICIENT * * * 
TO (OVER ROTH THE INDEBTEDNESS SE¬ 
CURED BY THE FIRST AND SECOND 
TRUSTS * * * (and bid in bv the holders of 


the second trust) * * * that bv reason of said 

sale the indebtedness secured bv the hereinbefore 

«✓ 

described second deed of trust was extinguished.” 

The on sir of Mercer <X- Newman, beneficiaries 
under said second deed of trust (R. 32-3) denies 
that all of the second trust had been paid, bat, as 
this answer does not even mention said auction 
sale which had been alleged in prior pleadings, 
or contain any reference thereto, it is submitted 
that the former allegations as to Mercer & New¬ 
man having bid in the property at a sum sufficient 
to cover both the first and second trusts, and that 
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the second trust was extinguished thereby, must 
have been taken as admitted by the Court. Mercer 
& Newman do not appear to have taken any part 
in the hearing of testimony, nor to have been 
named in the Final Decree, nor did they appear in 
this Court, and it is to be assumed their trust was 
satisfied. 

The mere statement, that in the Assn, case the second 
trust was paid, and that in the case at bar no part of the 
second trust has been paid, is sufficient argument to es¬ 
tablish the proposition that the Assn, case cannot be 
applied as controlling authority here on the dispute be¬ 
tween tbe materialmen and the holder of the unpaid sec¬ 
ond trust, to the extent of supporting appellants’ claim. 

i 

3. i 

| 

I 

IN THE ASSN. CASE THE HOUSES COST THE 
FULL AMOUNT OF THE BUILDING LOAN, 
BUT IN THE CASE AT BAR THE HOUSES COST 
CONSIDERABLY LESS THAN THE FULL 
AMOUNT OF THE BUILDING LOAN] 

In the Assn, case the houses cost the full amount of 
the building loan. 

We have alreadv seen that in the case atj bar the Bill 
alleges that the houses cost but $3,550 each to con¬ 
struct, and we have further seen from the admissions 
in the answer (see 30, 33 hereof) that appellants 
admit that the houses cost less than $3,332.04 (or less 
than $3,502.50) each to construct; and it is likewise 
admitted that the amount of the building loan for each 
house was $4,000, and that the houses have been com¬ 
pleted. 
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In view of this admission on the part of appellants, 
that THE HOUSES IN THE CASE AT BAR DID 
NOT COST THE AMOUNT OF THE BUILDING 
LOAN, there can be no question but that, under the 
authority of the Assn, case, as between appellants and 
appellee, the appellee has the superior equity or trust 
in the fund in question. Mr. Justice Shepard in de¬ 
livering the opinion in the Assn, case said (p. 600), in 
effect, that if the holder of the first trust could have 
proved that the houses did not cost the amount of the 
first trust building loan, that would have been a good 
defense to the materialmen's contention for priority 
of equity in the fund there involved, the inference be¬ 
ing the beneficiary of the first trust would have had a 
priority of equity in so much of the fund as was equal 
to the difference between tin* full amount of the build¬ 
ing loan and the less amount of the actual cost of the 
houses. It is apparent, as we have hereinbefore pointed 
out. pp. 28-29 hereof, that the lender of the building 
loan could not in equity complain of the materialmen 
being paid out of the balance of the building loan 
which the lender had not advanced to the borrower, 
but was retaining itself. All that the lender of the 
builder loan was entitled to have was completed houses 
costing the full amount of the sum it' had agreed to loan 
as building loan, because, if the houses cost the full 
amount of that building loan and the lender notwith¬ 
standing retained part of the amount of the loan, the 
lender would be in the inequitable position of having 
both the agreed upon security for the loan and at the 
same time part of the proceeds of the loan. But, in 
the case at bar, it is admitted that the houses are com¬ 
pleted and that they cost considerably less than the 
amount of the building loan, and that the appellee is 
the holder of the recorded second trust subsequent of 
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record only to the first trust building loan of #4,000 for 
each house. 

Therefore, the appellee can rely upon the defense 
pointed out by this Court in resisting the contention of 
appellants. Appellee has not only not received the se¬ 
curity agreed upon with Hight (houses costing #5,000 
each), but it has not even received security to the ex¬ 
tent of houses costing #4,000 each, the anjount of the 
building loan. If appellants did not know that Hight 
had agreed with appellee to build houses costing #5,000 
each, appellants nevertheless knew (as shown by the ad¬ 
missions in the 9th, 12th. 16th, 18th, and 32c) paragraphs 
of their answer (It. 16-19), as well as from other admis¬ 
sions and circumstances as pointed out on pp. 29-34 here¬ 
of), at the time of supplying materials fot* the houses, 
that the houses should have cost at least #4,000 each, and 
that appellee’s security for its recorded second trust 
was to be houses costing #4,000 each. Appellants admit 
that the houses cost less than #3,322.04, or less than 
#3,502.50 each, for the ten houses for which they sup¬ 
plied materials. Appellants have admitted that at the 
time appellee filed its Bill, Hight had already received 
more than sufficient to pay for the cost of construction 
of the houses, and that the fund in question is in addi¬ 
tion thereto and considerably in excess of the amount 
of cost of the houses. 

It is submitted that appellee has an equity in that 
fund superior to that of appellants, on the autlioi ity 
of the Assn, case; the decision in that case being in part 
as follows Ip. 600) : 

I 

I 

“The special circumstances relied on to create 
the trust (in favor of the materialmen) are 
summed up as follows for consideration: 

It appears, with sufficient certainty, that the 
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houses have been completed in compliance with 
the plans and specifications submitted with the 
application for the loan, AND THAT THEY 

COST THE SUM OF $46,500 ( the full amount 
of the building loan). 

If the association had any defense upon cither 
of those grounds the facts were within its knowl¬ 
edge, and it mas its duty to prove them 

In the case at bar appellee's defense is conclusively 
established by appellants' admissions as set forth above. 


IN THE ASSN. CASE THE MATERIALMEN MEN 
HAD FILED MECHANICS' LIENS, BUT IN 
THE CASE AT BAR THE MATERIALMEN (AP¬ 
PELLANTS) HAD NEVER FILED SUCH 
LIENS. 


In the Assn, case the materialmen, who were the 
prevailing parties, had exercised all due diligence, and 
had promptly filed Notices of Liens under the Mechanics' 
Lien Law. In the case at bar the materialmen, who 
seek an equity in the fund superior to that of appellee, 
have never filed any Notices of Liens, and had per¬ 
mitted Hight on April 2S, 1916. to receive out of the 
building loan more than sufficient to pav not onlv their 
bills in full, but all other bills necessary to complete 
the houses, without taking any steps whatsoever to pro¬ 
tect themselves by filing Liens, suits at law, or any other 
pi oceediii«»;s, and hail waited from April 28, 191 (> 
when the fund in question (which fund, according to 
appellants admissions, was considerably in excess of 
the actual amount of the cost of building the houses). 


> 
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was conserved bv the Court below at the instance of 
appellee, until AFTER the houses were sold on June 
19, 1916, under foreclosure sale under the first 

trust, to intervene in this case and ask a court of equity 
to reward their prior inaction and disregard of ordi¬ 
nary business precautions by turning over to them in 
preference to appellee the very fund which would not 
have been in existence at the time they stepped into the 
case except for the diligence and precaution of appel¬ 
lee. It does not avail appellants to say that if the ap¬ 
pellee had not tied up the fund by the injunctive relief 
granted by the Court on April 28, 1916, flight would 
have used this fund to pay appellants, because appel¬ 
lants have already admitted that Hight had already re¬ 
ceived more than sufficient out of the building loan to 
pay not only appellants' bills, but all other bills incurred 
in the completion of the houses, and hence it is not to be 
presumed that Hight would have paid them out of this 
fund any more than he would have paid them out of the 
sufficient amount he had already received,—the pre¬ 
sumption is rather to the contrary, that, but for the 
action of appellee this fund would have also gone to 
swell the amount Hight already received out of the 
building loan without paying these appellants. 

In the Assn, case, unless Lea received the amount 
which was retained out of the building loan, he would 
not have received an amount sufficient to pay all the 
bills for constructing the houses. In the case* at bar. 
Hight has received not only sufficient, but more than 
sufficient, out of the building loan to pay ^ill the bills 
for constructing the houses, and the appellants instead 
of looking to Hight, or to the amount out of the building 
loan he had already received sufficient to pay their bills 
in full as well as all other bills on the housjes, or to the 
houses themselves which appellants knew were costing 
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far less than the amount of the building loan, are now 
asking in a court of equity that Hight be permitted to 
retain all he has received without therefrom paying 
appellants, and that appellants, forsooth, be paid out 
of this fund, notwithstanding their knowledge that there 
was a second deed of trust on the property subsequent 
only to a first trust building loan of $4,000 for each 
house—that this second trust was a “purchase money” 
trust and the security therefor, in addition to the land, 
was to be houses costing at least $4,000 each. 

It is respectfully submitted that a Court of equity 
should not uphold such a claim as the appellants 
present. 

5, (>, AND 7. 

THE CONTRACTS OF THE MATERIALMEN IN 
THE CAKE AT BAR ARE NOT SIMILAR TO THE 
CONTRACTS OF MATERIALMEN IN THE ASSN. 
CASE: MO ANI) THE AGREEMENTS TO SCBORDI- 
NATE THE PURCHASE MONEY TRUST TO THE 
BUILDING LOAN TRUST ARE NOT SIMILAR; (7) 
ANI) THE LOAN CONTRACTS IN THE TWO CASES 
ARE NOT SIMILAR. 

In the Assn, case, the contracts of the materialmen for 
supplying material were made directly with Lea, the 
original vendee* of the real estate involved, said vendee* 
being the* party who e*xee-ute*d the first trust building 
loan, and the* se*conel trust to see-ure the purchase money 
to his vendors. The*se contracts provided for payments 
to be* made to the materialmen bv said Lea, from time to 
time, in agreed upon installments, as the work on the 
houses progressed, and these times of payments corre- 
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spomled to the dates of payments to Lea out jof the pro¬ 
ceeds of the building loan. 

In the case at bar, the contracts of the materialmen 
were made with "<\ B. Flight Company, a corporation,” 
irlrich is not a /tarty to this equity cause, and the interest, 
if any, of said alleged corporation in the houses, or their 
construction, does not anywhere appear in appellants' 
answer (R. IT, IS). Moreover, these contracts, accord¬ 
ing to the averments of said answer, did not provide for 
payments to the materialmen, from time to time, in 
agreed upon installments as the work on the houses pro¬ 
gressed, but simply provide for the payment of the total 
amount called for under the contracts; and the answer 
then avers some of the appellants have been jjaid in part, 
and that other appellants have been paid nothing on 
their contracts, although the material ha$ been fur¬ 
nished, and labor performed, thereunder. 

Another difference between the two cases is, that in 
the Assn, case ( p. 585) : "there was some arrangement, 
the particulars of which do not appear, by jvhich Lea’s 
grantors agreed to " subordinate that purchase money 
trust to that of the building loan, but in the instant case 
tin* particulars of such agreement fully appear, not only 
by the recitals in the Bill, but also in the f«mr exhibits 
attached to and filed with the Bill, and to some extent by 
the recorded first trust. Further, as we have shown 
hereinbefore, tin* materialmen were not concerned about 
the particulars of such agreement in the Assn, case, be¬ 
cause in that case, the second trust was paid, and there¬ 
fore did not take priority over their claims for unpaid 
material and labor. In the instant case, however, the 
very origin of this equity cause was the filing of appel¬ 
lee’s bill to enforce its rights under such an agreement 
which had resulted in its recorded second deed of trust, 
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of which appellants had knowledge, and which was un¬ 
paid. 

Another difference between the two cases is, that in 
the Assn, case the particulars of the loan contract, es¬ 
pecially the schedule of advances or payments there¬ 
under, and times thereof, from the lender to the bor¬ 
rower are clearly set forth. In the case at bar the only 
information to be gained as to the particulars of the loan 
contract is found in the allegations of the Bill and An¬ 
swer, and there are no allegations that said building loan 
was to he advanced in stated and agreed upon amounts, 
at agreed upon times as the work on the houses pro¬ 
gressed ; and the facts that tin* materialmen were not 
paid by Hight at stated times, which times corresponded 
to the stated times at which he received advances from 
the building loan <as was the fact in the Assn, case), 
is shown by the circumstance of Hight having received 
sufficient out of tin* building loan without in some in¬ 
stances. paying anything to his materialmen, and in 
other cases only part. This brings us to another very 

essential difference between the two cases, namelv: 

• 

8 . 

IN THE ASSN. CASE, THE PARTY, WHOSE 
EQUITY IN THE FUND WAS SUBORDINATED 
TO THAT OF THE MATERIALMEN. HAD, IT¬ 
SELF MADE PAYMENTS DIRECTLY TO THE 
MATERIALMEN OUT OF THE PROCEEDS OF 
THE BUILDING LOAN, BUT IN THE CASE 
AT BAR APPELLEE NEVER HANDLED OR 
CONTROLLED ANY PART OF THE BUILDING 
LOAN. 


In the Assn, case: 

(p. <>00) “The written con¬ 
tract with Campbell shows 
the times of his payments 
corresponding with those 
of the advances to be made 
to Lea. They knew the de¬ 
tails of the loan contract.’' 
(p. 001) “It appears, as if 
in express recognition of 
the reasonable expecta¬ 
tions of Lea's contractors, 
that the practice in mak¬ 
ing payments was this: 
When the time for a pay¬ 
ment arrived, a draft pay¬ 
able to. Lea’s order was 
sent by the association to 
TTS attorneys in Washing¬ 
ton. Lea at once endorsed 
it to them and they collect¬ 
ed the draft AND DIS¬ 
BURSED THE MONEY. 
Claimants of money on ac¬ 
count of the buildings 
often notified them of tin* 
same, and they, in turn, 
notifying Lea’s sureties, 
WERE SOMETIMES DI 
RECTED TO PAY 
THEM, AND DID SO. 
ALL THAT THEN RE¬ 
MAINED WAS DELIV¬ 
ERED TO THE SURE¬ 
TIES ON THE BOND 
GIVEN BY LEA.” * * * 
(p. 603) “Having by its 
conduct, induced or con¬ 
tributed to induce the (ma¬ 
terialmen ) to contract 
with Lea, and with their 
materials to increase the 
security for its own debt, 
it would be inequitable and 
unjust to permit the asso¬ 
ciation to withhold the 
money upon which they re¬ 
lied for reimbursement ” 


In the Case kt Liar: 

No written contract ap¬ 
pears here, and the allega¬ 
tions of the pleadings, as 
we have said before, con¬ 
tain no reference to times 
when Hight was to pay his 
materialmen, nor refer¬ 
ence to times df advances 
to Hight from the building 
loan. 


In the case at bar, appel¬ 
lants do not attempt to 
claim that the appellee 
ever handled dr disbursed, 
or attempted tp control or 
direct the disbursement of 
anv part of the building- 
loan, or that the Maryland 
Title Co., or Karr, or tl». 
Casualty Co., ever did so. 
And, even if any of those 
other defendants had done 
so, their acts in so doing 
could not be imputed as an 
act of appellee to the ex¬ 
tent of establishing equit¬ 
able estoppel against ap¬ 
pellee in respect to claim¬ 
ing a trust in the fund. 




In the Assn, ease, it will thus he seen that this Court 
impressed a trust upon the fund there involved (balance 
of loan retained by lender) in favor of the materialmen 
as against the lender, because the lender’s attorney had 
made prior payment to those materialmen out of the for¬ 
mer advances on the loan, and hence the lender was 
equitably estopped from claiming the retained balance 
of the loan, since the lender’s conduct had led the ma¬ 
terialmen to rely on being paid in full out of the full 
amount of the last advance to be made under the loan. 
The very foundation of the Court ruling in the Assn, 
case, it is respectfully submitted, was the application of 
equitable estoppel to the conduct of the lender, thereby 
establishing a priority in the fund in favor of the ma¬ 
terialmen. Rut, in tin* case at bar, how can it be said 
that the appellee is charged with the same conduct as 
was the basis of the Court’s ruling in the Assn, case? 
The appellee never had any dealings whatsoever with 
the materialmen, directly or indirectly, in regard to their 
1 tills, their contracts, payments to them, promises, repre¬ 
sentations, or conduct constituting representation, or 
in any manner whatsoever. 

It is respectfully submitted that, under the facts in the 


rase at bar, appellee cannot be held equitably estopped 
from claiming priority of trust or equity in the fund in¬ 
volved herein as against the appellants, and that its 
equity or trust is paramount to that of appellants. 


9. 

THE FUND INVOLVED IN THE CASE AT BAR 
IS NOT SIMILAR TO THE FUND INVOLVED IN 
THE ANGLO-AMER. ASSN. CASE. 


As stated before, in the Assn, case the fund was an 
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amount retained by the beneficiary out of the total 
amount it had agreed to loan, and for which amount it 
held the recorded first deed of trust. Here the fund 
was not retained by the beneficiary under the first trust, 
the Maryland Title Co., but the fund involved herein 
had been parted with by the Title Company and at the 
time of the entry of the restraining order on April 28, 
1916, was in the hands of another party, the Casualty 
Company, surety for Hight,—in effect in Hight s hands. 

It follows that the appellants, under the uniform line 
of authorities, and the decision of this Court in the 
Assn, case, can claim no equity or trust in the fund. We 
do not understand that appellants deny the correctness 
of this ruling as laid down in the other authorities, 
and as expressed in the Assn, case as follows: 

ip 601): “It contracted to advance Lea the 
full sum of #46,500. It is true, as we have said 
before, that this contract with Lea did not bind 
the association to see that he actually applied the 
money, WHEN ADVANCED, to the payment of 
his contractors. Rayment into his hands was all 
that it was bound to make, and Lea’s creditors 
had. therefore, no legal right to ask anything 
more. Had he received all of the money, and then 
failed to pay them, they would hope no remedy 
against the association , for its obligation would 

have been completely discharged 

(p 608): * * * “The association was un¬ 

der no legal obligation to see that Lea paid the 
money when advanced to the appellees (the ma¬ 
terialmen).'' | 

It may be, however, that appellants will contend, al¬ 
though their brief makes no such contention, that the 
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possession by the Casualty Company of the fund in ques-* 
non M possession by, or retention by, the Maryland 
itle Company. lint the possession by the Casualty 
ompany is not the retention of the fund by the Title 
Company, because it is the admitted fact (parg. 18 R. 
10; parg. 18, Ii. 17 ) that the Casualty Company was 
surety for and held the fund for Hight, not for the Title 
ompany. the Title (’ompany had parted with the 
money to the (’asualty Company for Hight. 

If the Casualty Company had misappropriated the 
mone\, Hight could not have compelled the Title (’om¬ 
pany to advance the money again, because the Casualty 
ompany was surety for Hight and not for the lender 

the Title ('ompanythe lender had in effect advanced 
tli(* loan to the borrower. 

Further, on behalf of appellee it is respectfully sub¬ 
mitted that this Court can not lose sight of the fact 
that this mmr equity cause has been before this Court 

‘ m the a I»l><*al allowed Hight, and subsequentlv 

dismissed (Case No. 3028, 45 App. I). C., 583), and that 
at that time this Court had before it the following record 
n. regard to this fund (pp. 55, 58, of the printed copv 

of the appellee s sworn Motion and Brief to Dismiss the 
Special Appeal in said Case No. 3028) : 


"Mr. Hight: The account was opened, and had 
to be paid out on the joint check of the New Am¬ 
sterdam Casualty Company and C. B flight 

* * * * 

I he Court: The fund was in the joint con¬ 
trol of the New Amsterdam Company and Mr. 
Hight, and he has now relinquished it to the sole 
control of the New Amsterdam Company;” 

In other words, that, at the time of the entry of the 
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restraining order on April 28, 191(5, the fund was in 
hank to the joint credit of the Casualty Cojnpany and 
Flight, and . subsequently transferred to the sole credit 
of the Casualty Company. 

Therefore, since the fund in the case at bar is not at 
all of the same character or surrounded with the same 

j 

special circumstances as the fund in the Apsn. case— 
(the fund here having been parted with by the lender 
to the borrower, and the fund there having been retained 
o by the lender out of the amount he had agreed to loan) 
—the Assn, case does not support appellants’ contention 
on this appeal; and appellee’s trust, in the fiind is para¬ 
mount to that of appellants. 




It is respectfully submitted that by the analyses of 
the Assn, case and of the case at bar, the two cases 
have been reduced to their above-mentioned essential 
differences, and that these differences clearly establish 
that in the case at bar the materialmen can not rely on 
any facts or circumstances constituting tjie “special 
circumstances” or “equitable considerations^’ relied on 
in the Assn, case to create a priority of trust in favor 
of the materialmen in that case. 


Authorities cited in the Assn. case. 


While the opinion in the Assn, case takes j care to an¬ 
nounce (p. (504), that the ruling therein laid down was 
not based on any “decision directly in poipt,” it does 
refer to some State cases, not as precedents for its rul¬ 
ing, but as eliminating some of the contentious advanced 
by the materialmen. As there are certaiii facts and 
circumstances present in the case at bar, Which were 
not present in the Assn, case, and some of the facts of 
the Assn, case do not appear in the case at bar, it is 


* 


50 

thought a brief' summary of some of those citations will 
expose the fallacy of the claims of the materialmen in 
the case at bar. It must be borne in mind that in all 
those cases the materialmen had filed Liens, and were 
statutory lienors, but the line of reasoning in some of 
the cases aptly fits the case at bar. 

In the case of Hoayland r. Loire, .‘19 Neb. 397, the 
vendor of the land, subordinated her purchase money 
trust to that of a building loan mortgage, so that her 
vendee could secure building funds. The purchase ° 
money mortgage, or second mortgage, contained the fol¬ 
lowing covenant: 

"1 further covenant, in consideration of this 
mortgage being made subject to said mortgages 
l building loan mortgage) above described, that 
I will use the whole of the proceeds of said mort¬ 
gage in the making of improvements on said prem¬ 
ises" ip. 400). 

In a proceeding to foreclose this mortgage, the holder 
of the first mortgage and certain materialmen who had 
filed statutory Liens against the property intervened, 
and the latter contended l p. 403), “that, inasmuch as 
the plaintiff waived her right of priority and allowed her 
purchase money mortgage to be postponed to (building 
money mortgage), under the statement in her mortgage 
that it was done in order that the money might be ob¬ 
tained * * * f or the purpose of improving the prop¬ 

erty and building houses, the mortgagor agreeing to use 
such money for that specific purpose and none other 
* * * the liens of the mechanics and materialmen 

should be given priority to her mortgage.” The Court, 
after observing that both mortgages were recorded be¬ 
fore the materialmen supplied any material, said 
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(p. 407 ) that the materialmen "hare no show in equity 
to demand that their liens shall be preferred: 

The cases of Bohn Mfy. Co. r. Kountz, 30 Neb. 719, 
jukI Henderson r. Connelly, 123 Ill. 98, cannot apply 
to the cjise at bar, as in both those cases tjie owner of 
the realty retained his record title during {he building 
operation, under an unrecorded agreement to convey the 
title to the builder when the houses were completed, and 
then to take back a purchase money mortgage. 

In the case of Patrick Land Co. r. Leavenworth, 42 
Neb. 715. it was stated that: 

“In this case there can be no doubt that the 
land company and the investment company both 
had contracts with Mclntire (the mortgagor), 
requiring that houses should be builtj, and it was 
understood that the loan of the investment com¬ 
pany was negotiated for the purpose of building, 
but there was no contract between any of the 
parties requiring the money to be so used. * * * 
The mere knowledge of the parties that the owner 
had in view the obtaining of funds to build when 
he negotiated the loan did not impress upon them 
the duty to see that the loan was apjplied to that 
purpose; nor did either mortgagee ever undertake 
any such duty. There was no appropriation of 
the fund for that purpose by the contract.” 

The Land Company had subordinated its purchase 
money trust to that of the investment company which 
loaned the building money, and the materialmen sought 
superiority of their liens over the mortgages, but such 
priority was refused the materialmen. That the mere 
subordination of the purchase money mortgage to that 
of the building loan, and the knowledge o{ the parties 

i 



that the loan was for the purpose of building, could not 
constitute estoppel operating on the holder of the pur¬ 
chase money mortgage in favor of the materialmen, is 
clearly shown, because the ("ourt had just stated those 
were the facts in the case, and then refused to allow 
the materialmen priority, and then added: “If the me¬ 
chanics obtained any such right to have the funds dis¬ 
tributed for that purpose (to satisfy their liens before 
tin* mortgages), it must have been by facts constituting 
est oppel. 

In tin* ease of Rogers v. (Vntral L. & T. Co., 49 Neb. 
<»"*». the Court intimated that in a proper case material- 
men might proceed in equity for the enforcement of 
their unpaid bills, apart from the mechanics' lien Act, 
and that observation was based upon the facts which 
appeared in that case, namely, that the Central Com¬ 
pany, which loaned the building money, had itself di¬ 
verted $8,415 out of the proceeds of the loan to pay off 
a prior mortgage on the property on which it held a 
building loan mortgage. However, there was no case of 
a purchase money mortgage involved in that case; and 
the appellee in the case at bar cannot be charged with 
similar conduct as commited by the mortgagee in that 
case. 

In the case of Moroncy'x A/tjtral. 24 Pa. St. 373, C. 
sold certain lots to 31. "At the same time C. contracted, 
in writing, to lend 31. $12,000 to aid 31. in erecting build¬ 
ings upon tlx* lots." The loan was to be advanced in 
proportion as the houses progressed, “the final payment 
to be made when the houses ‘shall be finished,’ and re¬ 
leases of liens fully signed.” The buildings were com¬ 
pleted and the money advanced to 31. “Some of the 
builders, not having been fully paid, entered liens.” The 
houses were sold “and the money brought into Court 
for distribution. The mechanic lien creditors claimed 
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priority to the mortgage of C., and were not allowed it, 
and hence this appeal.” 

On appeal the decree was affirmed, the Court saying, 
in part: 

I 

“If the owners of these liens trusted M. with¬ 
out examining the state of the records, the law 
provides no relief from the consequences of their 
neglect, and morality does not demand that it 
shall, and even charity will not allow it at the 
expense of more careful men. If they did 
examine the records, then they found the lien of 
0. standing against M., and honestly forbids 
them to cut it out for their own profit. For, if 
thev found it, and still trusted him Without in- 
q uiring, then they agreed to trust him even with 
a lien against him of $12,000, and with no appar¬ 
ent means to pay it. If they inode inquiries,- then 
they learned that he would have $12,000 in hands 
to pay for the improvements he was inahiny. and 
they trusted him that he would appropriate it 
properly. In no way that we reyard this ease, 
can we perceive that the appellants ha re any show 
of equity to demand that their claims sfiall he pre¬ 
ferred to the mo rtf/aye." 




ing, dictum, or inference that the mere conduct of the 
vendors of the land (in having subordinated their “pur¬ 


chase money" trust to a first trust which they knew 
was a building loan), could possibly operate as an equit¬ 
able estoppel against them, on the grounc that they 
thereby induced the materialmen to supply material for 


« 
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the houses; nor did such question arise, because in that 
case the purchase money trust had been satisfied, and 
especially because in that case the houses (the security 
for the trust) cost the full amount of the building loan. 


In the case at bar tin* houses did not cost the sum of 
the building loan, and no part of tin* second trust has 
been satisfied, and there is an agreement that the houses 
should cost $1,000 each in addition to the sum of the 
building loan. 

It is respectfully submitted that none of the “special 
circumstances" or “equitable considerations,’* which 
were the basis of this Court's decision in the Assn, case, 


can be relied upon by the materialmen in the case at bar 
to sustain their contention that thev have a lien, or 
priority of equity, on tin* fund in question superior to 
uppellee's trust or equity in said fund. 


FOURTH 


APPELLANTS' CLAIMS ARE NOT COGNIZABLE IN EQUITY. 

Appellants' brief seems to proceed on the theory that 
the only question to be decided by this Court on this ap¬ 
peal is one of priorities in the fund, but appellee re¬ 
spectfully submits that before that question can be 
passed upon at all, it must first be held that appellants' 
claims are cognizable in a court of equity,—that they 
present such “equitable considerations” apart from the 
limitations of the Mechanics' Lien Act that a court of 
equity has jurisdiction to entertain them. 

Appellee promptly demurred to appellants’ answer be¬ 
low and renews its demurrer in this Court,—that appel¬ 
lants' answer does not state or allege any matters or 
facts entitling appellants to equitable remedy or relief, 
and, at all events, does not entitle them to any equitable 
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remedy or relief in this muse,—that their claims are 
not cognizable in equity. Attention is respectfully di¬ 
rected to the grounds of appellee’s motion t<p strike out 
appellants’ answer (R. 20-21), and it is respectfully sub¬ 
mitted that the Decree below should be affirmed on the 
ground that a court of equity has not jurisdiction to 
entertain the case made out in appellants answer. 


Appellants' assumption that they have equitable 
claims to the fund loses sight of the elementary fact that, 
as materialmen supplying 1 light with material, they 
stand in no better, but in the same, status as all other 
general unsecured creditors of flight, and that they 
have no right whatsoever to appear in a Couj-t of Equity, 
unless and until they bring themselves within the statu¬ 
tory provisions of the Mechanics Lien Act, oi <an kIj 
on the “special circumstances" or “equitable considera¬ 
tions'’ of the Assn. case. In the case at bar, they neg¬ 
lected to take any steps under the Mechanics' Lien Act 
to protect themselves, and hence they can not rely upon 
anv statutory right to present their claim in an equity 
court, and it has already been shown under appellee’s 
Third Reply, pp. 18-54- hereof, that appellants can not 
rely in the case at bar on the benefit of the decision in 
the Assn, case as giving an equity court jurisdiction to 
entertain their claims, because the “special circum¬ 
stances" or “equitable considerations" do ijot exist here 
in favor of the materialmen in this case. 

The “special circumstances relied on tjo create the 
trust” in favor of the materialmen in the Assn, case 

were: ! 

That the completed houses cost the full sum of the 

building loan: 




56 


And that the Association was equitably estopped from 
claiming the fund, owing to its previous course of con¬ 
duct and circumstances which led the materialmen to 
expect they would he compensated out of the fund which 

the Association subsequently attempted to retain and 
keep for itself. 

In the case at bar, appellants have admitted that the 
houses did not cost the full sum of the building loan, 
and appellants in the case at bar can not point to (in 
the words of the Assn, case, p. 603) any “promise for 
the benefit of" appellants made by appellee, “nor express 
fiduciary relations between them,” nor to any “repre¬ 
sentation, conduct, and the like, that have been relied 
upon In (appellants) under such circumstances as cre¬ 
ate an equitable estoppel upon” appellee to thereafter 
claim priority of trust in the fund, nor to any “arrange¬ 
ment with” Might “for the detention of a portion of the 
money,” nor to any contract calling for appellee to 
advance any money “to enable him (Might) to pay for 
the construction of the houses.” Nor had appellee “by 
its conduct, induced or contributed to induce the (ap¬ 
pellants) to contract with (Might), and with their ma¬ 
terials to increase the security for its own debt;” nor 
has appellee withheld any “money upon which they 
relied for reimbursement." Nor is appellee’s claim for 
a constructive trust, or priority of equity or trust, in 
the fund “the unconscientious and inequitable assertion 
or enforcement of claims or rights.” 

T,l< * *«r»nment „n the last page of appellants’ brief, 
that, as materialmen who furnished material which went 
into the houses on which appellee holds a deed of trust, 
they have a priority of equity in the fund as against 
appellee, has been previously disposed of by this Court 
in the case of Richardson v. Belt. 13 App. D. C. 197, 201, 
in the following 



57 


“The contention on behalf of the appellants is, 
that independent of the statute (Mech. Lien 
Law), the defendants have an equitable lien upon 
the fund, * * * because the said fund was 

created by the materials furnished by them to 
Jones for the performance of his contract. How, 
without special contract, such a lien could exist 
despite the limitations of the mechanics' lien act 
itself, is difficult to comprehend. Npr are we par¬ 
ticularly impressed with a process of reasoning 
that, in the absence of any statutory provision, 
would raise up in favor of a creditor, who, with¬ 
out contracting for a lien, shall have furnished 
materials used in a building, an eqiiity that does 
not exist on behalf of other creditors generally, 
whose goods—sold on credit and remaining un¬ 
paid for—may have been converted into money 
by their debtors, or may even remain unconverted 
at the time of the debtors’ insolvency or decease.” 

| 

The same question was disposed of in the case of 
U. S. Fid. & G. Co. v. U. S. & Mex. Trust Co., 234 Fed. 
238, where the analogous contention was made on behalf 
of the sureties on a supersedeas bond giyen at the re¬ 
quest of a mortgagor to stay the collection of judgments, 

the Court saying: 

“And even if it were true that the surety, by 
its bond to pay the judgment, preserved security 
or property which subsequently caijie to the bond¬ 
holders. and which they otherwise would have 
lost, that fact would not </ire the surety a pref¬ 
erential equity over the bondholders. If it, would, 
then every unsecured creditor .whose moneys, la¬ 
bor. material, or guaranty aided to preserve or 
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enhance the value of the mortgaged property, 
might, by delaying collection of the mortgagor’s 
debts, secure an equitable lien superior to that of 
th e mortgage. 

* 

^ “If the argument of counsel for the Fidelity 
Company .could be sustained, its practical effect 
would be to strike* down the security of every 
railroad mortgage, and give to unsecured credi¬ 
tors liens superior to those of the creditors who 
1>\ 111011 gage bonds, in reliance upon secured, 
mortgages, secure their payment. THE LAW 
AXI) EQUITY. THE WRITTEN CONTRACT 
EVIDENCED BY THE MORTGAGE AND ITS 
RECORD, AND THE RELATIVE EQUITIES 
OF THE PARTIES. CRY OUT ALIKE 
AGAINST THE PAYMENT * * * Qp THIS 
CLAIM * * * IN PREFERENCE TO THE 
CLAIMS OF THE BONDHOLDERS SE¬ 
CURED BY A PRIOR MORTGAGE.” 

As stated, appellants are simply unsecured general 
creditors of I light, and the appellee*is a secured creditor 
—it holds a recorded “purchase money” deed of trust. 
And, that the particular fund involved herein is security 
for appellee—that the fund is impressed with a con¬ 
structive trust in appellee’s favor (the first trust hav¬ 
ing been satisfied, R. 21 ) is conclusively established, we 
submit, in appellee's brief filed in the main appeal pend¬ 
ing in this equity cause, Hight v. Appellee, case No 
3085. 

In connection with appellee’s “purchase money” deed 
of trust, it should be noted that at the time (1898) of 
the decision in tin* Assn, case, the Mechanics’ Lien Act 
then in force was chapter 45 of Com. Stats., D. C„ (23 
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~ lt< , (}4) and that, when the I). C. Code was sub¬ 

sequently adopted, sections 3 and 4 

which was .lot in force at the time of the decs...,, 
tlie Assii. case, namely: 

.-nothin- herein shall affect the priority of a 
mortgage or deed of trust given to secure the 
nut-chase monev of the land, if the j same be i re¬ 
corded within ten days of the acknowledgment 

thereof.” I 

„ is respectfully submitted tlrat, if this Court should 

sustain appellants’ contention, 

say to every owner of real estate ... the DM. 

’"Tftn. sell your real estate and take h|ck a deed of 
trust’to secure yourself the purchase money w 
nerinit to be recorded subsequent only jo < 
hrsUdeed of trust placed on said realty 1* you.- ^ 
“for the specific and sole purpose of H f ” saM 
• c of l.m.sspc to be erected by him (K. 1») on 
realty and you know that the pel-son loaning the money 
“knew that^said loan was being negotiate^ for this pur- 
pose, and the proceeds were to he applied o 'e 
ment for material and labor used >u T 

,1! ill and the materialmen know of thp loan ion. 

between the lender and your grantee before supply. „ 
their material, and were promised by yo.fr gran « • 

be loan was to be used for said purpose, and the^ 

,a,ed hut, 

t tur^ nti “and not upon the individual response 
Wlity’- Of your grantee, a„d record. „our deed of 






trmt l,c f“ rr Tl «' materialmon supply any material for 
the houses. (H. 6, 17.) 

THEN, in ease the houses are fully completed (R. 19) 
and cost considerably less than the sum of the building 
loan (R. 10, 17), and the materialmen are not paid in 
full by your grantee, although he may have received 
from the proceeds of said loan an amount or fund “con¬ 
siderably in excess of the amount aetuallv required to 
complete said houses” (R. 10, 17), and this fund over 
the actual cost of the completed houses is in the hands 
of your grantee (or, perhaps, still in the hands of the 
lender), and you file your bill in equity to subject this 
fund to a constructive trust in your 'favor and show 
that your grantee had ‘agreed to build houses costing 
not only the amount of the loan, but $1,000 each in 
addition thereto as security for your purchase money 
second trust, and that you had relied upon his fraudu¬ 
lent representations in that respect in conveying vour 
realty to him. 

THEN. IN SUril A UASE YOU ARE PRESUMED 
TO KNOW that the Equity Court of this District will 
disregard the provisions of section 1245 of the Code, and 
“despite the limitations of the Mechanics' Lien Act it¬ 
self (IS App. I). C.. 201,, will not only entertain 
jurisdiction of the claim of the materialmen, but will 
award them priority of equity or trust in that fund, 
notwithstanding the admission of the materialmen (IL 
3-4, 1<>, that you hold an agreement calling for your 
security (the realty, to lx* improved with nor only all 
the proceeds of the building loan but #1,000 extra for 
each house, and the materialmen have never complied 
with any of the provisions of the Mechanics' Lien Act. 

Such is tin* astounding, inequitable and stale claim 
of appellants' answer, when stripped of non-essentials 
and exposed in its nakedness to the inspection of this 


61 



Court to bo viewed in the light of the cirtumstances. 


that appellants, 


with knowledge of the recordation of the trust 
securing appellee (and that the first trust was 
a building loan), contracted to’, and supplied, 
the materials for the houses; 

and, without at any time attempting to file 
Notices of Liens, or in any wise attempting to 
bring themselves within the benefit of the Me¬ 
chanics' Lien Law, or suing him at law. 

I 

I 

had permitted Hight on April 28, 1916, 

to have already received out of the proceeds of the 
first trust loan more than the ffill cost, not 
only of the ten houses in which appellants were 

interested, 

but also more than the full cost of the other two 
houses, 

and, in addition, had permitted him to receive 
out of the same loan and to have to his joint 
credit in bank with the Casualty Company a 
still further amount, the fund in question 
I $9,135.52) over and above what lie had already 

thus received, 

and that the appellants waited from said April 28, 1916 

i when said fund, through the restraining order 
granted by the lower Court at the instance of 
appellee, was prevented from also being turned 

over to Highfs sole control), | I |l 

until after the property had been sold at foreclos¬ 
ure sale on June 19, 1916, under the first deed 
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of trust and had resulted in a deficiency there¬ 
under. 


to walk into the case for the first time on June 26, 1916, and say 
to the Court, in effect, by their answer: 

“.4// those circumstances |stated above and 
others ) are of no moment—ive are materialmen — 

Hire us this fund — r/ire us the fruits of the appel - 
I rr \s* di lit/v n cc. 


It is respectfully submitted that a court of equity 
should not entertain such a claim, and that the appei- 
bints' answer was insufficient as matter of law in that 
it did not present a case for equitable relief, or at all 
events, for equitable relief in the case at bar. 


CONCLUSION. 


It is respectfully submitted, in conclusion, that the 
action of the Court below was correct, and should be sus¬ 
tained by this Court. 


Daniel \V. O’Donoghue, 

Attorney for Appellee. 









